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SENATE—Tuesday, June 21, 1988

The Senate met at 9:20 a.m., on the
expiration of the recess, and was
called to order by the Honorable WiL-
LIAM PROXMIRE, ‘a Senator from the
State of Wisconsin.

PRAYER

The Chaplain, the Reverend Rich-
ard C. Halverson, D.D., offered the fol-
lowing prayer:

Let us pray:

* * * with God all things are possi-
ble.—Matthew 19:26.

God of the impossible, for whom
nothing is too hard, in this quiet
moment at the opening of the day,
give us a sense of Your presence, Your
power and Your relevance. Help us not
to treat faith as impractical, irrelevant
or out of place in the pragmatism of
politics. What has been defined as the
“art of the possible” is the daily
agenda of the Senate, but they are
confronted with imponderable issues
which do not yield to legislative power.
Drugs, crime, social decay, war, tran-
scend the simple passing of laws. Even
the perfect and absolute moral law of
God cannot prevent evil. Law discour-
ages evil—restrains it—but it cannot
prevent it. In these critical days when
the best and the most the Senate can
do is inadequate for impossible de-
mands which are inescapable, help the
Senators to acknowledge the limita-
tion of their power and to take seri-
ously the God who is real, near, avail-
able, who hears and answers prayer.
In His name in whom dwells all power
in Heaven and on Earth. Amen.

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore [Mr. STENNIS].

The legislative clerk read the follow-
ing letter:

U.S. SENATE,
PRESIDENT FRO TEMPORE,
Washington, DC, June 21, 1988.
To the Senate:

Under the provisions of rule I, section 3,
of the Standing Rules of the Senate, I
hereby appoint the Honorable WiLLIAM
ProxMIRE, a Senator from the State of Wis-
consin, to perform the duties of the Chair.

JOHN C. STENNIS,
President pro tempore.

Mr. PROXMIRE thereupon as-
sumed the chair as Acting President
pro tempore.

(Legislative day of Monday, June 20, 1988)

RECOGNITION OF THE
MAJORITY LEADER

The ACTING PRESIDENT pro tem-
pore. Under the standing order, the
majority leader is recognized.

RESERVATION OF LEADER TIME

Mr. BYRD. Mr. President, I ask
unanimous consent that the time of
both leaders be reserved.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. BYRD. I hope the distinguished
Senator from Wisconsin will be pre-
pared to speak on his 5 minutes.

I thank the distinguished Republi-
can leader.

I yield the floor.

MORNING BUSINESS

The PRESIDING OFFICER (Mr.
DoLg). Under the previous order, there
will be a period for the transaction of
morning business not to extend
beyond the hour of 10 a.m., with Sena-
tors permitted to speak therein for not
to exceed 5 minutes each.

The Senator from Wisconsin.

Mr. PROXMIRE. Mr. President,
first I thank the distinguished majori-
ty leader and minority leader for their
graciousness in permitting me to speak
under these circumstances.

WHY UNITED STATES SHOULD
NOT PROMISE NO FIRST USE
OF NUCLEAR WEAPONS

Mr. PROXMIRE. Mr. President, one
of the most beguiling appeals for
peace is for a no first use of nuclear
weapons declaration by our Govern-
ment. This Senator believes that such
a declaration would under present cir-
cumstances be a serious mistake. How
can this be? Why shouldn't our Gov-
ernment renounce the use of nuclear
weapons until and unless our country
is subject to a nuclear attack? Don't
we surrender the moral ground on nu-
clear peace to the Soviet Union by our
refusal to join the Soviet Union in
pledging that under no circumstances
would we be the first to use our nucle-
ar weapons?

No. We do not. Our moral objective
is not simply to avoid nuclear war. It is
to avoid a major conventional war,
which regardless of non-first-use of
nuclear weapons pledges would very
likely be converted into nuclear war
before it reached its final resolution.
Is it realistic to presume that any

nation would accept defeat in a con-
ventional war when it still had a nucle-
ar arsenal great enough to annihilate
the military forces that were pushing
it to defeat? Would the French have
desisted from using nuclear weapons
when the Nazis were at the outskirts
of Paris in 1939, if they had this power
in their hands? Can there be any
doubt that if Hitler and his defeated
Nazis had had a nuclear weapon arse-
nal in the closing days of World War
II in Europe, they would have chosen
to take the world down to total de-
struction with them in their dying
throes? Wouldn't the beleaguered
Soviet Union under Stalin have been
almost certain to have resorted to nu-
clear weapons—at some level—to stop
the invading Nazis when the Axis
powers were ravaging, looting, and
killing 20 million Russians in their
deep penetrations into Russia in
World War II?

A pledge not to be the first to use
nuclear weapons would have been a
frail and fragile reliance in a war that
involved even the conventional weap-
ons of 45 years ago. But today’s con-
ventional weapons have advanced
enormously in the power, precision, re-
liability, and certainty that those con-
ventional weapons can now cause de-
struction very close in intensity and
brutality to the destruction caused by
nuclear weapons. Even if somehow a
nation armed to the teeth with nucle-
ar weapons should resist the use of
that nuclear arsenal right up to sur-
render, strictly and exclusively con-
ventional weapons could bring wide-
spread ruin every bit as devastating as
a nuclear war. The principal differ-
ence is that the conventional destrue-
tion would take longer. But not much
longer. The advances in the past 40
years in conventional weapons such as
smart weapons, incendiary weapons,
blockbusting conventional bombs,
chemical weapons, and biological
weapons the advances in all these
weapons have been so great that a so-
called conventional war would simply
be a longer nightmare than the sharp,
swift destruction of nuclear weapons.

So what do we accomplish by
making a no-first-use of nuclear weap-
ons pledge? Not much. And what do
we lose by making such a no-first-use
pledge? Everything. How can this be?
Because a no first-use pledge makes a
major conventional war far more
likely, especially under present cir-
cumstances in Europe. Consider: The
Soviet Union’s most highly mecha-
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nized, crack divisions are poised at this
very moment on the north German
plain, cheek to jowl with the West
German border. There are no NATO
forces confronting these Warsaw Pact
forces at the West German-East
German border. The NATO forces are
fewer. They are largely pulled back in
reserve. Of course, NATO could move
stronger forces into position much
closer to the East German border. But
such a move would create a tenser,
more explosive situation. War might
become more rather than less likely.
So what keeps the pact forces from
taking advantage of their clear con-
ventional military edge? A big factor is
the capacity of NATO to respond with
tactical and short-range nuclear, I
repeat nuclear, weapons if the pact
breakthrough threatens to sweep
through Western Europe.

This Senator happens to believe that
NATO could probably meet and defeat
an attack from Soviet and pact forces
with conventional weapons. I believe
the quality of NATO troops and equip-
ment outweighs the clear advantage
the pact enjoys in numbers of troops,
tanks, planes, and artillery. But it's a
guess. No one knows. The Soviets may
very well believe they can use their
more numerous forces to secure a
swift and decisive European victory.
What keeps them from attacking?
Many things. But primarily the likeli-
hood that any success they enjoy
would end when they encountered nu-
clear weapons that would stop them
cold. Of course, the Soviets and the
pact could respond with their own nu-
clear weapons. Such a response would
have one consequence: utter and total
mutual, I repeat mutual destruction.
There would be two total losers. This
is precisely why the past 40 years has
constituted the longest period of peace
in Europe in 400 years.

So what do we accomplish by refus-
ing to make a no-first-use-of-nuclear
weapons pledge? We stop a major con-
ventional war that would, in all likeli-
hood, with or without the no-first-use
pledge, end in nuclear war. This is a
painful irony for those who yearn for
world peace. But it is clear that the
way to achieve that peace is keep our
nuclear deterrent fully credible. And
that means no promise of no first use
of nuclear weapons.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The
Senator from Mississippi.

Mr. BYRD. Mr. President, will the
Senator yield to me for a unanimous-
consent request?

Mr. COCHRAN. I have not sought
recognition. I was waiting.

Mr. BYRD. The Chair recognized
the Senator. Will the Senator yield to
me?

Mr. COCHRAN. I am happy to yield.
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ORDER OF PROCEDURE

Mr. BYRD. Mr. President, I ask
unanimous consent that S. 1323 not
lose its status, that the status of S.
1323 as now pending not be prejudiced
by any motion to go to any other
matter which may be agreed to by the
Senate.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. BYRD. Mr. President, I ask
unanimous consent that no call for
the regular order bring down S. 1323
while any other matter which has
been brought up by motion is before
the Senate.

The PRESIDING OFFICER (Mr.
LeviN). Is there objection. Hearing
none, it is so ordered.

Mr. BYRD. Mr. President, I thank
the distinguished Senator for yielding.

HOWARD BAKER

Mr. COCHRAN. Mr. President, this
past Thursday, in the Clarion Ledger
newspaper in Jackson, MS, there was
an editorial commending our friend
Howard Baker on his service to the
Nation and to President Reagan in his
capacity as Chief of Staff. I want to
Jjoin those who have spoken already on
the floor in connection with Senator
Baker's announcement that he will be
resigning his position in the adminis-
tration at the end of this month.

Howard Baker has really done a
magnificent job for all of us. He has
provided very sound advice and coun-
sel to the President and to many
others in the administration and here
in Congress during the time he has
served as Chief of Staff. I was not sur-
prised that he was a great success in
this new job, this new undertaking,
having observed him at close range, as
we all had an opportunity to do here
in the Senate, both as minority leader
and then as majority leader of the
U.S. Senate.

He brought to the position of Chief
of Staff some very special talents and
personal qualities, as well as experi-
ence, which have equipped him in a
unique way to serve with such distine-
tion in our Government.

He is likable. He is bright. He is en-
ergetic. He is a person of unquestioned
integrity. And so it is with some degree
of sadness, really, that I note that he
will not be working full time in an offi-
cial capacity in this administration
after the end of this month.

We will all miss him, but we appreci-
ate so much the manner in which he
has handled his duties and the special
competence he brought to the position
he has held.

Mr. President, I ask unanimous con-
sent that a copy of the editorial I de-
scribed from the Clarion Ledger be
printed in the RECORD.
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There being no objection, the edito-
rial was ordered to be printed in the
RECORD, as follows:

[From the Clarion-Ledger, Jackson, MS,
June 16, 1988]

HowaRrp BAKER—REAGAN, NATION OWE
GRATITUDE

The resignation of former U.S. Sen.
Howard Baker as White House chief of staff
certainly is a blow to the remaining days of
the Reagan administration, but he has left
the White House on stronger footing than
when he began.

President Reagan owes Baker special grat-
itude for the job he has done.

The former Tennessee Republican senator
gave up his own presidential ambitions to
come to the aid of his president when he
was needed the most.

The credibility and effectiveness of the
Reagan administration was sliding badly as
a result of the Iran-Contra scandal. Baker
picked up the pieces of a White House left
in disarray after Donald Regan had alien-
ated everyone, including the president’s
wife. He defended the president successfully
and put programs back on track in Con-
gress.

Baker was respected by leaders of both
parties and was known for his ability to
forge compromises on tough issues.
Throughout his Senate career, he rose
above partisanship, especially during the
Watergate hearings and in his support of
President Carter's Panama Canal Treaty.
Joining the White House staff was said to
have brought it “instant credibility.”

Reagan since has put himself above the
Iran-Contra affair, has been successful in
restoring a relationship with the Soviet
Union and has patched up relations with
Congress to a great extent.

Baker is going back to Tennessee to prac-
tice law and take care of his wife, who is fll.
He says he would not turn down a vice presi-
dential offer from George Bush, but doesn’t
expect one.

Baker will be replaced for the remainder
of the Reagan administration by his own
deputy at the White House, Kenneth Du-
berstein.

Baker served the nation well in the U.S.
Senate and demonstrated the best in Ameri-
can government by taking the chief of staff
job when Reagan needed him.

Reagan and the country owe him a full
measure of gratitude.

AGREEMENT TO REDUCE BEEF
AND CITRUS QUOTAS IN JAPAN

Mr. DASCHLE. Mr. President, I rise
this morning to congratulate negotia-
tors on both sides in the successful
resolution in the agreement to reduce
both beef and citrus quotas in Japan
over the next 4 years. This has been
an extraordinarily contentious issue
on both sides. It is an issue that many
of us thought may not be resolved in
the coming months.

As a result of very arduous work and
commitments made by Japanese nego-
tiators in particular, we were able to
reach an agreement yesterday. The
agreement, at long last, will abolish
Japanese quotas entirely by 1991. It
will increase by 60,000 metric tons per
year the amount of imported beef al-
lowed within Japan, reaching 394,000
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metric tons in the fiscal year 1990.
This should nearly double the oppor-
tunities for beef exports from the
United States to Japan in the next 4

years.

It is estimated that the opportuni-
ties for new markets in Japan for the
United States could reach more than
$1 billion by the time these quotas are
completely open. In addition, market
access for orange juice concentrate
will be increased from 8,500 metric
tons in 1987 to 15,000 metric tons in
1988. It will allow the importation of
40,000 metric tons in fiscal year 1991.

Beef exports have been a very im-
portant part of the commercial oppor-
tunities that exist for not only my
State of South Dakota, but for the
country as a whole. With the abolition
of these quotas, we are opening doors
farther than ever before. We are pro-
viding new opportunities for a com-
mercial relationship between our two
countries that bodes very well for our
relationship in many other areas, as
well.

So I hope that, as we commit our-
selves to this new agreement, we look
to other countries to begin to develop
the same cognizance of the impor-
tance of reducing all trade barriers.
Let us hope that others will look to
this agreement as a real model in the
relationship that we hope to hold with
them as well.

I must say, though, that, as optimis-
tic as I am about the prospects for a
continued strong economic relation-
ship with Japan, I would remind my
colleagues that the 1984 beef and
citrus agreement called for the com-
plete abolition of beef quotas by
March 31 of this year. Unfortunately,
that agreement was not reached. Let
us resolve that neither side will fail to
keep both the letter and the spirit of
the agreement signed yesterday.

I hope, Mr. President, that the com-
mitment that we now have within the
Japanese Government will bring forth
the complete abolition of beef and
citrus quotas. Let us hope that, as a
result of this agreement; we can devel-
op even closer ties, a better commer-
cial relationship, and the prospects for
greater trade between the two coun-
tries in the future.

Mr. President, I ask unanimous con-
sent that materials which explain the
agreement in greater detail be printed
in the RECORD.

There being no objection, the mate-
rials were ordered to be printed in the
RECORD, as follows:

PrESS RELEASE BY U.S. TRADE
REPRESENTATIVE CLAYTON YEUTTER

Representatives of the governments of
the United States and Japan announced
today an ad referendum agreement which
calls for the elimination of Japanese import
quotas on beef and citrus products. The
agreement was reached by United States
Trade Representative Clayton Yeutter and
Japanese Minister of Agriculture Sato as
the culmination of several months of in-
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tense negotiations. The negotiations broke
down and had to be re-started twice before
agreement was finally reached.

“The United States is pleased with the
outcome,” Yeutter said from Tokyo,
“though we would like these markets to
open sooner than is contemplated. It is re-
grettable that the process of market liberal-
ization was not begun several years ago.
Nevertheless, we are grateful that the gov-
ernment of Japan is now prepared to phase
out all import quotas on these products.”

“What Japan is now prepared to do on
beef and citrus is a recognition of its respon-
sibility as a major economic power running
a very large trade surplus,” asserted Yeut-
ter. “And it is also what Japan must do in
order to comply with the rules of the Gen-
eral Agreement on Tariffs & Trade
(GATT).”

“This new agreement,” said Yeutter, “will
open up excellent export opportunities for
American beef and citrus producers. U.S.
export sales in these products should in-
crease soon, and they could easily exceed $1
billion annually when the accord is fully im-
plemented.”

The agreement calls for a phase out of
import quotas on beef products and fresh
oranges over a three year period, and quotas
on orange juices over four years. Japan will
have the privilege of temporarily raising
duties on beef products to certain specified
levels during a second three year adjust-
ment period, at the end of which the Japa-
nese beef market will be fully liberalized.

Yeutter noted that since the quotas will
be phased out, rather than eliminated im-
mediately as the U.S. had requested, the
government of Japan had agreed not only to
significant increases in market access in the
interim but also to certain other actions, in-
cluding duty reductions on such products as
fresh grapefruit, fresh lemons, frozen
peaches and pears, walnuts, pistachios, ma-
cadamias, pecans, pet food, beef jerky, sau-
sage, and pork and beans.

The agreement also calls for a three year
phase out of the import management oper-
ations of Japan's Livestock Industry Promo-
tion Corporation (LIPC), and for greater
flexibility in the administration of the
import programs for both beef and citrus
products during their respective phase out
periods.

“Both negotiating teams worked extreme-
ly hard on this difficult and complex issue,
over a period of many weeks,” added Yeut-
ter, “This was one of the most challenging
bilateral negotiations we've ever undertak-
en. 1 wish particularly to commend the ef-
forts of Deputy USTR Michael B. Smith,
who led the U.S. team during most of the
negotiations. I commend as well the Japa-
nese team for its positive and courageous at-
titude throughout, and the Japanese gov-
ernment for its willingness to take the right
course in this politically sensitive area.

UNITED STATES-JAPAN AD REF SETTLEMENT ON
BEEF AND CITRUS—SUMMARY OF PROVISIONS

BEEF

During Japan's Fiscal Years 1988-90 (4/1/
88-3/31/91), Japan's market for imported
beef will increase 60,000 metric tons per
year, reaching 394,000 mt in JFY90. By
1901, Japan's beef imports should nearly
double from current levels. Once Japan's
market is completely liberalized, we expect
the value of U.S. beef exports to double at
least to more than $1 billion per year.

Japan's Livestock Industry Promotion
Corporation (LIPC) currently controls most
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beef imports. LIPC will phase out its in-
volvement in beef imports by 3/31/91.

LIPC surcharges, on top of the current 25
percent ad valorem tariff, now are equiva-
lent to an ad valorem tariff rate of 96 per-
cent. During the JFY88-90 period, LIPC
surcharges are expected to decrease and the
tariff will remain at the current level. Once
LIPC involvement with imported beef ends,
Japan will set a temporary tariff of 70 per-
cent in JFY91, declining to 60 percent in
JFY92, and 50 percent in JFY93 and there-
after. Japan will negotiate for this level in
Uruguay Round tariff negotiations,

During the JFY91-93 period, if imports
appear likely to exceed a level calculated at
120 percent of the previous year's imports
or import allocation (whichever is higher),
Japan may consult with beef-exporting
countries about actions to discourage dis-
ruptive import levels. If imports exceed the
120 percent level, Japan may unilaterally
impose an additional 25 percent ad valorem
tariff for the remainder of that fiscal year.
As of 4/1/94, safeguard measures will be
limited to only those permitted under the
GATT.

During the JFY88-90 transition period,
the proportion of imported beef that will be
transacted under the Simultaneous Buy-Sell
(SBS) program will increase from 10 percent
of the total general gquantity handled by
LIPC in JFY8T, to 30 percent in JFY88, 45
percent in JFY89, and 60 percent in JFY$0,

Reforms of the SBS to increase the trans-
parency of its operations, eliminate any dis-
crimination between the treatment of grain
and grass-fed beef, and facilitate the partici-
pation of new market entrants will be un-
dertaken immediately, The SBS system
allows buyers and sellers to negotiate con-
tracts directly.

Market access for hotels will be expanded
to 10,000 mt in JFY88, 13,000 mt in JFY89,
and 16,000 in JFY90 (4,000 mt in JFY87).

Japan's import restrictions on prepared
and preserved beef products will be elimi-
nated within two years. This settles one of
the “GATT-12" product categories.

FRESH ORANGES

During the JFY88-JFY90 period, market
access will be expanded by 22,000 mt annu-
ally, reaching 192,000 mt in JFY90 (JFY87
level: 126,000 mt; the increase the previous
four years was 11,000 mt/yr.)

As of 4/1/91, imports of fresh oranges will
be permitted in unlimited quantities and the
only restriction will be the current tariff
(now bound at 40 percent in season and 20
percent off season). U.S. annual exports of
fresh oranges are expected to increase by
more than 50 percent in volume and $25
million in value.

ORANGE JUICE

Market access for orange juice concen-
trate will be increased from 8,500 mt in
JFY8T to 15,000 mt in JFY88, 19,000 mt in
JFY89, 23,000 mt in JFY90, and 40,000 mt
in JFY91.

As of 4/1/92, imports of orange juice will
be permitted in unlimited quantities and the
only restriction will be the current tariff
(now set between approximately 25 percent
and 35 percent depending on sugar content).
U.S. exporters will compete in an estimated
$50 million import market.

Special access, not subject to the blending
requirement, will be provided for imports of
single-strength orange juice and orange
juice mixtures as follows: 15,000 kl in
JFY88, 21,000 kl in JFY89, and 27,000 kl in
JFY90. (Imports of these products are now
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essentially banned.) As of 4/1/91, imports
will be permitted in unlimited quantities,

Imports of single-strength orange juice in
small containers for use in hotels will be
permitted in unlimited quantities this year.

The requirement that imported orange
juice be blended with mikan juice produced
in Japan will be lifted for 40 percent of the
concentrated orange juice imported in
JFY88, 60 percent in JFY89, and completely
eliminated as of 4/1/90.

OTHER PRODUCTS

The Government of Japan has agreed to
the following tariff reductions to be effec-
tive 4/1/89:

Grapefruit—From 25% in season and 12%
off season to 15% in season and 10% off
Season.

Lemons—From 5% to 0%.

Frozen peaches/pears—From 20% to 10%.

Pistachios—From 99 to 0%.

Macadamias—From 9% to 5%.

Pecans—From 9% to 5%.

Walnuts—From 169 to 10%.

Bulk pet food—From 15% to 0%.

Pet food in retail packs—From 12% to 0%.

Beef jerky—From 25% to 10%.

Sausage—From 25% to 10%.

Pork and beans—From 289% to 14%.

Effective 4/1/90, the Government of
Japan will reduce the tariff on grapefruit in
season to 10 percent.

ORDER OF PROCEDURE

Mr. LEAHY addressed the Chair.

The PRESIDING OFFICER. The
Senator from Vermont.

Mr. BYRD. Mr. President, will the
distinguished Senator from Vermont
yield to me?

Mr. LEAHY. Of course.

Mr. BYRD. Mr. President, in addi-
tion to the 5 minutes the Senator from
Vermont is entitled to under the
order, I yield the 10 minutes under the
standing order which I have reserved
to the distinguished Senator.

Mr. LEAHY. Mr. President, I thank
the distinguished majority leader. I
appreciate his courtesy in doing that.
The leader knows that I wish to give a
report on the trip that a number of
us—Senators DascHLE, CoNraAD, BUR-
DICK, MELCHER, and Baucus; and Con-
gressman JoHNSON and Congressman
DoreaN—took over the weekend to ex-
amine the drought in the upper Mid-
west. I appreciate the distinguished
Senator from West Virginia yielding
me time.

Mr. COCHRAN. Will the Senator
yield to me for a question?

Mr. LEAHY. Yes.

Mr. COCHRAN. I just wonder if
there are any Republicans on the
drought task force? Those who were
named so far have all been Democrats.

Mr. LEAHY. They were all invited, I
say to the distinguished Senator from
Mississippi. In fact, one who was not
on the drought task force, Senator
PRESSLER, was invited but could not
come.

Senator Lucar, of course, is the
ranking member. Before 1 even put
the trip together, I discussed it with
him and I offered also to come to Indi-
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ana. But, because of other conflicts in
his schedule, he said he appreciated
the offer but this would not be a good
time.

Mr. COCHRAN. I thank the distin-
guished Senator. I just wanted to be
sure that the Recorp reflected that
there are three Republicans on the
drought task force and we had a meet-
ing last Friday, which you and I both
attended, and we all are working hard
in a bipartisan manner to try to identi-
fy ways in which those damaged by
the drought could be helped.

Mr. LEAHY. I wish that the Senator
would wait until I get done with my
speech. I compliment him on his ef-
forts, as well as those of others. There
have been no meetings except with the
attendance of the Republican Mem-
bers. The Senator from Mississippi, I
am sure, was just about to mention
the exceptional way that the task
force was set up. At my request—not
at the request of the Republicans, but
at my request—an equal number of
Republicans as Democrats were ap-
pointed to the Senate task force. I am
sure the Senator from Mississippi was
about to mention that.

And the first meeting of the task
force, as I recall, there not only an
equal number of Republicans and
Democrats, but also I had invited a
number of Republican Senators who
were not on the task force, but were
from States involved. As I said, at this
particular meeting, Republican staff
members were there as well as Demo-
cratic staff members; Republican Sen-
ators from the areas visited were invit-
ed to come and because they had
other matters to attend to, were
unable to be there.

Mr. COCHRAN, Mr. President, I
thank the distinguished Senator very
much and compliment him on the fact
that this has been a bipartisan effort
and he has included in the task force
an equal number of Republican Mem-
bers and Democrats. And also as he
pointed out, Senators GraAssLEY and
KARNES, and others who are from an
area of the country that is being dev-
astated by the drought, were invited
and participated. Senator Bownp, of
Missouri, was also a participant in that
meeting last Friday and he helped in a
very constructive way, offering some
good suggestions for consideration. I
thank the distinguished Senator for
yielding, and I apologize for interrupt-
ing his remarks. I just wanted to make
sure that Republicans were recognized
for participating in this drought relief
effort.

Mr. LEAHY. I do not know how
much more I could recognize them,
Mr. President, unless I just turned the
whole thing over and then it would
lose its bipartisan nature. Right now,
their recognition has been equal.
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DROUGHT CONDITIONS IN THE
NORTHERN GREAT PLAINS

Mr. LEAHY. Mr. President, I would
like to report to my colleagues about a
trip I took to the Northern Great
Plains this past Saturday to assess the
impact of the drought that grips much
of this country. It was an important
trip. We traveled probably 4,000 miles
by plane and helicopters in what was
close to a 20-hour day.

We have all seen the news reports. I
have seen many charts and graphs de-
scribing this drought in hearings we
have held in the Agriculture Commit-
tee and in meetings with the Secretary
of Agriculture and Members of the
House of Representatives.

But I went to the Northern Great
Plains to see first-hand the extent of
this prolonged drought. I went to try
and understand the degree to which
this bad weather has affected lives. I
went to listen to those affected, to
hear their suggestions as to what the
Government might do to help.

A delegation of six Senators: Sena-
tors BURDICK, MELCHER, Baucus,
DascHLE, CoNRrAD, and myself and one
Congressman, Representative Tim
JoHNsoN, traveled to South Dakota,
North Dakota, and Montana.

‘What did we see, Mr. President?

We saw a brown and brittle land.
These three States, along with Minne-
sota, are suffering through the worst
drought, this early in the season, that
has occurred in my lifetime. Estimated
crop losses run in excess of $1.8 billion
in these three States alone. And that's
a conservative estimate. In North
Dakota they estimate that the overall
effect of it could be as much as $2.7
billion.

This drought comes at a time when
some of these farmers were just get-
ting their feet back on the ground.
They were standing to get over the 5
years of depression that settled over
rural America beginning in 1982. But
now, with their crops burned and their
livestock hungry, these farmers are
once again threatened with bankrupt-
cy.

We visited a livestock barn in Aber-
deen, SD. We talked to farmers and
ranchers. Herman Shumacher, a man-
ager of a local livestock barn, told us
that nearly three times as many breed-
ing cattle were being sold than
normal. There is no grass for the
cattle to eat. The farmer has two
choices, move his cattle to another
part of the country where there is
some grass available or sell. Many
can't afford the additional rent. So
their cattle go to the auction. Prices
have fallen nearly $100 per head in
the past week as entire herds are being
sold off.

This can and will have some severe
long-term effects on our meat supply.
Dwindling foundation herds now
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means decreasing meat supplies in the
future.

In North Dakota, we saw a totally
devastated spring wheat crop. We dug
in the dry earth and found seeds that
had been in the ground nearly 4
weeks. These seeds will never sprout.
The wheat that has emerged is dying.
It will not bear fruit this year.

In fact, the only protein in wheat
fields or hay fields or pastures around
Bismarck, ND, was the grasshoppers—
their concentration is increasing. They
are hungry too.

We flew for more than 20 miles over
some of the best agricultural land in
Montana. In that whole area around
Great Falls, we saw no grass for graz-
ing. The grasslands looked like they
were covered with volcanic ash. Water-
ing ponds were dry. Stream beds were
just ugly marks across the plain. In
the few parts where water was left, it
was turning brackish; soon to be unfit
to drink.

This is a part of the country where
they know how to survive without
much moisture. They practice strip
farming here. They leave half of their
land out of production every year to
conserve moisture. They plant trees as
wind screens.

But the heavy snows they count on
to replenish their soil’s moisture did
not come. The spring rains did not

come.

The best farming techniques in the
world could save only a small portion
of their crops. And nothing could be
done for their pastures.

Mr. President, I had not been to
these parts of Montana before. I had
visited these same parts of North and
South Dakota. But I know what it is
supposed to look like. It is supposed to
be something that would really bring
joy to the heart of a farmer or rancher
this time of year. There should be
miles and miles and miles of fields,
abundant with the harvest that the
most productive nation in the world
has been able to provide.

Instead, you would think you were
going across a moonscape. You wonder
what came through here? It is as
though some giant hand came and just
scooped out this productive earth, this
productive part of our Nation, and left
nothing but a deep and empty scar
across the land.

Mr. President, livestock means more
to the agricultural economy of Mon-
tana than wheat. I saw about 10 cows
on the plains of Montana. I saw more
antelopes than beef cattle. There is
nothing to eat there.

So, I am here today to report to my
colleagues that lives are being devas-
tated, the earth is parched, and crops
have been destroyed.

There are other concerns. This
drought is not localized in the north-
ern Great Plains. The Midwest, cer-
tainly the State represented by the
distinguished Presiding Officer, and
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much of the southeastern TUnited
States is increasingly dry. Corn in
Ohio and Indiana is wilting and is in
danger of dying.

A drought of this magnitude is a na-
tional crisis. Every citizen can be af-
fected. Every part of the country has
reason to be concerned. We know that
we will eventually see increased food
prices because of this drought.

Increased livestock sales means
lower beef prices today, but a dwin-
dling supply and much higher prices
in 1989 and 1990.

The Chairman of the Federal Re-
serve Board had better start making
plans for next year. He will have to re-
spond to the inflationary impact of
rising farm prices.

‘When we begin to sell our founda-
tion livestock herds, when our fields
cannot produce, and when our farmers
lose the financial means to try again
next year, our national security is
threatened; not only national security
but part of the soul of a nation, whose
foundation is agrarian, is also dam-
aged. We must have a bipartisan re-
sponse to this emergency.

Drought is not a partisan issue. It is
a human crisis. Our failure to act will
be measured in human terms.

We have established a bipartisan
task force comprised of Republicans
and Democrats—Senators; Congress-
men; and the Secretary of Agriculture.
We have an equal number of Demo-
crats and Republicans representing
the Senate on this task force, and that
was at my suggestion to demonstrate
the bipartisan nature. I am on there.
Senator Lucar is on there. Senator
Pryor is, Senator CocHRAN, Senator
Dore, and Senator MELCHER. And we
have invited other Senators from the
areas most affected to come and
supply us with their expertise. And
they have done this.

Senator DascHLE came to us from
South Dakota. Senators Conrap and
Burpick came to us from North
Dakota. Senators MEeLcHER and
Baucus came to us, from Montana.
But other Senators, Senator Bonb,
Senator GRASSLEY, Senator HARKIN,
Senator METZENBUAM, Senator (GLENN,
the distinguished Presiding Officer,
Senator LeviN, and Senator RIEGLE—
Senators from States also affected
have given us of their expertise.

And all the way through this, Mr.
President, everyone saying that you
cannot believe the impact of the
drought they are seeing in our States.

Mr. President, the members of this
task force must work together and de-
velop a response to this crisis. A re-
sponse we can all support and that will
help relieve some of the suffering.

Qur farmers do not need more stud-
ies to tell them that crops are dying.
Our farmers do not need studies to tell
them that livestock are running out of
food. Our farmers do not need a
jumble of legislative initiatives that
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either do not do enough or come too
late to do anyone any good.

Our farmers need rain most of all.
For that, we can only hope and pray.

But our farmers also need help. On
that point, we can work together to
craft legislation that will be effective,
reasonable, and targeted to those who
need it the most and to help them
Nnow.

The laws we have enacted in the
past provide the Secretary of Agricul-
ture discretionary authority to use
several programs to help alleviate the
distress. He has used many of those
programs. But more must be done.

I personally pledged my efforts to
the farmers and ranchers I met in
North Dakota, South Dakota, and
Montana over the weekend. I make
that pledge to all farmers who are suf-
fering from this drought. I will do
what I can, and I will do it quickly.

Mr. President, few things have af-
fected me more in my 14 years in the
Senate than what I saw this weekend.
I know some of the farmers out there.
I met them on other trips of the
Senate Agriculture Committee. These
are good farmers and ranchers. These
are men and women who love the land,
who could outproduce anybody any-
where in the world, They now sit
there and they say not in their life-
time have they seen anything like this.

After going through some of the
most difficult times in their farming
career, they finally saw a chance; they
were going to make it after all. They
say: “You know, it is all we can do to
keep from losing hope.”

This is a very, very serious matter.
Nothing we see on television, nothing
we read in the papers can begin to de-
scribe what it is really like.

So, Mr. President, I am sorry to
bring such sad news to the Senate this
morning, but it is news that affects
every single one of us, whether we
come from an agriculture area or not.
We all eat; we are all in this country
together. We are all going to be affect-
ed by what is happening. Our trade
policy will be affected and inflation
will be affected but and most impor-
tantly, the lives of hundreds of thou-
sands of the finest men and women in
America are being affected in a way
that they have no control.

I hope, Mr. President, that our
drought task force can continue to
work in a bipartisan, effective manner
and give some hope to these people.

Mr. DASCHLE addressed the Chair.

The PRESIDING OFFICER. The
Senator from South Dakota.

COMMENDATION OF PATRICK J.
LEAHY

Mr. DASCHLE. Mr. President, I rise
to commend the distinguished Senator
from Vermont, the chairman of the
Senate Agriculture Committee, for his
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responsiveness and his bipartisanship
in the whole effort. I have not known
a chairman more responsive to the
needs of his members than has been
the distinguished Senator from Ver-
mont.

He has listened. He has been sensi-
tive to our needs. He has demonstrat-
ed as bipartisan an approach to this
problem as any Chair that I have ever
had the pleasure to work with. I want
to express my sincere gratitude to him
for that responsiveness and his will-
ingness to commit his personal time
and that of the committee to see that
we deal with this issue in as effective a
way as possible.

This trip was not an easy one. We
left at 7 o’clock in the morning, We ar-
rived back in Washington at some-
thing close to midnight. He could have
been anywhere, but he was with us. He
could have invited anyone on this trip,
but he invited Republicans and Demo-
crats. He made it clear that the pur-
pose of this trip was threefold: First,
to gain a better assessment of the situ-
ation as it exists; second, to get first-
hand the advice and information
about what we ought to do about it;
and third, to call national attention to
the significance of the problem as it
exists today. I think with all three
goals, we surpassed our expectations.

So I do commend him. As he has so
elogquently stated this morning, the
situation cannot be exaggerated. We
are losing $30 million a day in the
State of South Dakota in agriculture
alone. Thus far, the cost, all things
considered, has been more than a bil-
lion dollars in my small State. The re-
percussions and the ramifications of
what he is addressing this morning are
very real.

I hope that we could address this
problem quickly and very resolutely. I
hope that as part of the solution that
we guarantee advanced deficiency pay-
ments, that we ensure the emergency
feed assistance program is used wher-
ever possible, that we open up as
broadly as we can the water bank and
the conservation reserve programs. I
know the chairman has accepted all of
these bits of advice, and we will begin
drafting a piece of legislation at the
very earliest possible date.

Once again, Mr. President, let me
commend the chairman. I was one of
those fortunate people who traveled
with him. I know the impact that it
had on him personally, and I know the
commitment he holds to resolving this
issue as best we can legislatively.

I yield the floor.

Mr. LEAHY. Mr. President, I thank
the distinguished Senator from South
Dakota. He has been at every one of
our meetings. He has been there fight-
ing for his State and his region. It
means a great deal to all of us.

The drought task force will meet on
the House side tomorrow and Senators
or any staffs of Senators who wish to
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come over to that meeting will be wel-
come. The Secretary of Agriculture
will also be there.

We are in this together, as I said
before. We understand this. It is not
just the farm States that are affected.
All 50 States are affected. America's
national security is ultimately affect-
ed. Certainly our economic prosperity
is affected. We are in it together.

I yield the floor.

Mr. EXON addressed the Chair.

The PRESIDING OFFICER. The
Senator from Nebraska.

DROUGHT CONDITIONS

Mr. EXON. Mr. President, I want to
add my words of thanks and praise to
the distinguished chairman of the Ag-
riculture Committee. I want to thank
him, Mr. President, and the distin-
guished Senator from South Dakota
and the other members of the Agricul-
ture Committee who made that diffi-
cult trip into the Midwest this past
weekend.

It so happened that I traveled the
breadth of Nebraska this last weekend
and can give you a very short, first-
hand report that the situation is ex-
tremely serious.

When those of us in the Midwest
think about agriculture, we tradition-
ally do not think of a Senator from
Vermont being primarily concerned
about the heartland of America, but
the Senator from Vermont, the chair-
man of the Agriculture Committee,
has shown the bipartisan leadership
that is simply outstanding in this area.

The ringing of the bells and the
alert signals he is sending today are
entirely appropriate. I thank him on
behalf of the farmers and ranchers of
my State and the other States in the
Midwest that I have been associated
with in their cause for a long, long
time for his understanding, forceful
leadership in this area.

I simply say to the chairman of the
committee, Godspeed in your efforts
to bring about the planned legislation
that we hope will not be necessary if
the rains come. But with the pattern
that has been set up and as one who is
old enough to remember as a very
young lad the last great, all-encom-
passing drought that hit in the 1930’s,
I will simply say that we have to be
prepared to move into this area.

I simply would say that Nebraska, as
hard hit as it has been, has substantial
irrigation, which has been of some
help. But the dry land sectors of Ne-
braska are particularly hard hit, as are
those in our neighboring States. This
drought goes clear over into Illinois,
Indiana, Ohio, Wisconsin, and, to some
extent, Michigan. I would point out
the drought in the 1930's did not dev-
astate those latter States.

I would simply say we must plan and
prepare legislation now, but we have a
great number of statutes already on
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the books that give the administration
a chance to move in an expeditious
fashion.

I simply point out that one thing I
wish we could get the Department of
Agriculture to be a little more forth-
coming on right now—and I salute the
Secretary of Agriculture. I think he
Eiasically understands a difficult situa-

on.

I will simply say the first thing we
should do is begin to plan right now
under the present law to do something
about the conservation reserve. The
conservation reserve is on fragile land,
but the conservation reserve also, I
want to point out, was clearly set up to
accommodate the food needs of Amer-
ica and the needs of farmers during
situations that confront us right now.

Certainly there is a concern that we
do not want to do haying or cattle
feeding to the extent that it would
devastate these acres. If a plan were
set up now by the Secretary of Agri-
culture for increased haying, for in-
creased grazing, then there could be a
proper balance between the noncon-
servation lands that are not in the re-
serve and the conservation reserve to
give a balance to protect both the
lands not in the conservation reserve
and those that are. I think that is help
which could be given right now with-
out additional legislation but probably
more is needed. I salute and have
every confidence in the Senator from
Vermont that he will see on a biparti-
san basis that these needs are met.

Mr. LEAHY. Mr. President, I appre-
ciate the Senator’s concern for the
conservation reserve. It is a very deli-
cate problem. I should also note that I
have relied very much throughout on
the wise counsel of the senior Senator
from Nebraska. He has been one who
has given advice to us. It has been
solid advice. It is advice based on expe-
rience and knowledge of what is prac-
tical and what is available. It has been
very helpful to me. I salute him for
that.

THE DROUGHT

Mr. PRESSLER. Mr. President,
much of my State is suffering from
severe drought conditions. With rising
commodity prices many grain farmers
are concerned that their deficiency
payments will be lower or no deficien-
cy payments will be made. Grain pro-
duction will be substantially reduced,
so many farmers will not receive their
income from the market. The decline
in deficiency payments must be ad-
dressed in the drought assistance legis-
lation that is being developed.

Farming is a cyclical business; there
are droughts and there are good crop
years, but from what I have seen and
heard we are in crisis situation. This
coming weekend I will be touring parts
of the drought area in South Dakota



15314

with at least one of my colleagues. I
am also working with other Senators
on legislation to provide drought as-
sistance and address the deficiency
payment issue. The present budgetary
situation will make it very difficult to
get additional funding for disaster as-
sistance. We should modify the exist-
ing farm program, particularly the de-
ficiency payment provisions, to assure
farmers hard hit by the drought, that
they will receive a certain level of defi-
ciency payments. Such action would
help farmers in this difficult situation.
We should remember that some of the
farmers who planted and got their
crops started are not eligible for 0-92
Program. They are in a situation
where their production will be sub-
stantially reduced and they will not
qualify for deficiency payments.
Money for these payments was includ-
ed in the budget. Perhaps the savings
from reduced deficiency payments
could be used to finance disaster as-
sistance programs. We need to keep all
of these concerns in mind as we con-
tinue working toward a solution to
this extremely important problem.

Mr. President, I want to clarify the
earlier discussion on the recent Agri-
culture Committee drought tour of
Montana, North and South Dakota.
Last week on Wednesday evening my
office received a call inviting me to
participate in the drought tour the
following Saturday. This was very
short notice and prior commitments
prevented me from joining the group
on Saturday. In addition, I had al-
ready scheduled a drought meeting in
South Dakota the weekend of June 25
and 26. As many Members have indi-
cated, we must address the drought
issue on a bipartisan basis. During
times of natural disaster it is critical
that we work together to expedite the
delivery of necessary assistance. I look
forward to working with the members
of the drought task force and others
to develop and enact whatever legisla-
tion is necessary to address this severe
problem.

PENTAGON SCANDAL

Mr. PRESSLER. Mr. President, I
commend Senator GRASSLEY and
others who have spoken out strongly
about what is happening in the Penta-
gon. It is a sad day for all of us in Gov-
ernment when such a scandal occurs.
We must move guickly to prosecute
those who are involved. This is not a
Democratic or a Republican problem.
An ethos has grown up in the military-
industrial system to take as much of
the taxpayers’ money as possible, and
that is very bad. Somehow the ethics
in military contracting must be
changed. Somehow we must establish
a new set of ethics within the Defense
Department and among contractors.
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BICENTENNIAL MINUTE

JUNE 21, 1841. FIRST EXTENDED FILIBUSTER

Mr. DOLE. Mr. President, 147 years
ago today, on June 21, 1841, the
Senate began its first extended filibus-
ter. To be sure, this was not the first
occasion for the use of dilatory tactics
in the Senate. In 1789, the first year of
the Senate's existence, such tactics
were employed by those opposed to lo-
cating the Nation’s permanent Capital
along the Susquehanna River. Again,
in 1825, after listening to Senator
John Randolph speak for more than
30 minutes, an editor reported that he
“had been told that the bankrupt bill
was before the Senate—but, during
the time stated, he, Randolph never
mentioned, or even remotely alluded
to it, or any of its parts, in any manner
whatsoever.” In fact, dilatory debate
was frequent enough that by 1840
Henry Clay of Kentucky urged adop-
tion of a rule that would allow a
simple majority to bring debate to a
close. However, filibustering as a legis-
lative tactic was not openly acknowl-
edged until 1841, when Democrats and
Whigs ‘“squared off” over the estab-
lishment of a national bank.

Since the mid-1830's Whigs in the
Senate had strongly pressed for bank
legislation, but Democratic Presidents
Andrew Jackson and Martin Van
Buren had blocked any hope of suc-
cess. So, when the Whig-supported
John Tyler rose to the Presidency in
1841, Clay and his supporters sought
passage of a measure that would cen-
tralize the Nation's banking oper-
ations. A Select Committee on Curren-
¢y, which Clay chaired, reported such
a bill to the Senate on June 21.

Although the Whigs had a seven-
vote majority over the Democrats, a
coalition of States rights Whigs and
antibank Democrats decided to discuss
the bill at length. When John C. Cal-
houn objected to Clay's attempts to
exercise iron control over Senate pro-
ceedings, Clay indignantly vowed to
ram through a provision for majority
cloture. The opposition countered
with the Senate's first acknowledged
filibuster, which lasted 14 days and re-
sulted in the defeat of Clay’s bill.

U.S. INTEREST IN VIETNAM
INCREASES

Mr. PRESSLER. Mr. President, I
have noted an increasing amount of
interest in this country on the subject
of Vietnam. As our distinguished col-
leagues know, two Senate resolutions
addressing United States relations
with Vietnam have been introduced
this year and the Foreign Relations
Committee is scheduling the first of
what I hope will be several hearings
on these resolutions. Just last week, I
testified before the House Select Com-
mittee on Hunger on the topic of the
food crisis in Vietnam.
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The major newspapers and maga-
zines also have begun to publish more
articles and commentaries on Vietnam
and United States-Vietnamese rela-
tions. One example appeared in the
June 4, 1988, edition of the Nation. Al-
though I may not agree with all of the
interpretations of this article, it pro-
vides some interesting perspectives on
the increasing amount of public inter-
est in Vietnam. Mr. President, I ask
unanimous consent that this article
appear at this point in the REcorb.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

REPUBLICAN OVERTURES TO HANOI
(By George Black)

The disintegration of the Reagan Adminis-
tration can be measured by its more rococo
public symptoms—the Noriega affair,
Nancy’s astrologer, Edwin Meese, But there
are smaller barometers, too, seen for the
most part only by specialists. In that second
category, nothing epitomizes the fatuous-
ness of late Reaganism better than the
State Department's inexplicable delay in
granting a visa to the Vietnamese economist
Ngyuyen Xuan Oanh. This is not just an-
other routine McCarran-Walter Act in-
stance of hostility on ideological grounds.
For Oanh is the architect and apostle of the
program of economic liberalization that is
now under way in Vietnam. The State De-
partment’s blunder was all the more trou-
bling because it came on the eve of the
Moscow summit, which could open the way
to resolving the continuing conflict in Cam-
bodia.

Oanh is hardly an unfamiliar figure in the
United States: Educated at Harvard, he was
a governor of the former Bank of South
Vietnam; since his long stay in this country,
from 1950 to 1963, many of his American
colleagues and friends know him affection-
ately as “Jack Owen.” Oanh was the brains
behind the establishment last year of the
Industrial and Trade Bank in Ho Chi Minh
City—the first private bank permitted in
Vietnam since the fall of Saigon in 1975—
and one of the principal drafters of the
country's new law on foreign investment,
passed in January. Shortly before his
planned visit to the United States, he had
been on a five-country trip to solicit inves-
tors from Thailand, Singapore, Japan,
Taiwan and South Korea.

The strangest part of this whole episode
was the origin of the most vocal complaints
to the State Department. They came not
only, as one might expect, from liberal
groups like the U.S.-Indochina Reconcilia-
tion Project, the sponsor of Oanh's visit.
One critic was Senator Larry Pressler, the
South Dakota Republican, who had met
with Oanh during a trip to Vietnam in
April. In a letter to Secretary of State
George Shultz, he complained: “Our policy
may be designed to isolate Vietnam, but it
also has the effect of isolating ourselves
from firsthand information about that
country.”

Pressler followed up with a New York
Times Op-Ed essay on May 23 calling for
the restoration of normal diplomatic rela-
tions with Vietnam. It's almost ten years
now since the last serious move in that di-
rection. That effort by the Carter Adminis-
tration came to grief when Vietnamese
troops occupied Cambodia and drove out
Pol Pot's Ehmer Rouge in January 1979.
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The Reagan Administration has obstinately
refused to consider renewed ties until Hanoi
withdraws its forces from Cambodia and
gives a full accounting of Americans missing
in action. Some of the Republicans who
have joined Pressler’s call for a diplomatic
opening have the extra credibility of being
bona fide war heroes—Arizona Senator
John McCain, for example, a former Navy
pilot who was shot down over North Viet-
nam in 1967 and spent five and a half years
as a prisoner of war, and Pennsylvania Rep-
resentative Thomas Ridge, whose hearing
impairment was aggravated by the war.
Their demands have been echoed by other
influential Republicans like Senators Alan
Simpson and Nancy Kassebaum.

McCain and Pressler had originally set
March 17 as a date for introducing joint leg-
islation to open an American “interests sec-
tion” in Hanoi. However, in an interesting
vignette of how Washington's thinking on
Vietnam is determined, they opted to post-
pone the step because, as the Congressional
Quarterly reported, “news of Nicaragua's in-
cursion into Honduras the day before dimin-
ished the luster of any plan to improve rela-
tions with Vietnam.” Hearings are expected
to be scheduled this month.

The splashiest and most impassioned of
the arguments for normalization, however,
was an article by John Le Boutillier in the
May 1 New York Times Magazine. Le Bou-
tillier is president of a group called Account
for P.O.W./M.IL.A.s Inc.,, but he is probably
better remembered for his flamboyant spell
as a Republican Representative from Long
Island between 1981 and 1983. In those
days, he was known for displaying what the
National Journal called “a contempt not
just for Democrats, but for politics and gov-
ernment generally, a contempt typical of de-
risive preppies and of the careless rich of
the North Shore of whom Scott Fitzgerald
wrote.”

So, is he a wiser man these days? Not
really. On the face of it, much of what he
writes seems sensible. The most striking
memory that Le Boutillier took away from a
March trip to Vietnam was the continuing
wretched poverty of the place. “Indeed,” he
wrote, “Vietnam is so backwards that an
American must wonder, ‘How in the world
did Vietnam ever win the war?" To his
credit, he drew the right conclusions: “The
answer is simple: the North Vietnamese, de-
spite their technical backwardness, would
then, and would still, fight to the death to
be independent of any outside domination—
and the leaders in Washington were stupid,
shortsighted and ignorant of the history
and character of Southeast Asia.”

From a conservative such as Le Boutillier,
this has the character of a revelation
around a core of heresy. He has, after all,
built his reputation on keeping alive the
M.I.A. fantasy. Back in 1977, the House
Select Committee on Missing Persons in
Southeast Asia, chaired by Republican Rep-
resentative Sonny Montgomery, concluded
that “no Americans are still being held alive
as prisoners of war in Indochina” and that
“a total accounting by the Indochinese gov-
ernments is not possible and should not be
expected.” Activists like Le Boutillier, aided
by a stream of Sylvester Stallone and Chuck
Norris movies, have come to believe other-
wise, and 82 percent of respondents, accord-
ing to a recent Wirthlin poll, think Ameri-
can prisoners are still being held in South-
east Asia.

Pressler, McCain and their supporters are
motivated by more hardheaded geopolitical
concerns. But they would agree with Le
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Boutillier that stupidity, shortsightedness
and ignorance are still at the core of U.S.
policy, and they have decided to cut loose
from the wreck of Reaganism before it
drags them all down. The Administration's
attitude toward Vietnam has never broken
free of the neuroses of the past—that “ster-
ile mixture of spite, bitterness and guilt,” Le
Boutillier calls it—whose only result is a
policy that “‘has not been worthy of a super-
power” and “is bad for the United States,
bad for its allies and good only for the
Soviet Union.”

The Administration has reacted to this
barrage with a kind of aggrieved consterna-
tion. One obdurate State Department offi-
cials insists, “Our policy has been to support
and maintain the political isolation into
which Vietnam's occupation of Cambodia
has put it.” Other Administration officials
add that the current initiative from fellow
Republicans “seriously complicates” U.S.
policy in Vietnam. Pressler retorts that he is
“very disappointed in the State Department
for taking a very rigid line on this.” And
even McCain, a much more conservative
figure (the successor to Barry Goldwater's
Senate seat, in fact), is reluctant to blame
Hanoi for the continued hostilities. “Per-
haps that's Vietnam’s fault, but it's hard to
guage,” he says. The idelogues of the far
right, meanwhile, smell the blood in the
water, Kenneth Conboy, Southweast Asia
analyst at the Heritage Foundation, accuses
Pressler of having “swallowed the bait they
gave him" on his recent visit to Vietnam:,

At the heart of the matter, as Le Boutil-
lier, McCain and Pressler all recognize, in
their own ways, is the extraordinary series
of changes that have taken place inside
Vietnam over the past year and a half. By
1985, a decade after the end of the war,
Vietnam's economy was still in a ruinous
state. Heaped on top of the devastation of
the conflict and the failure to secure recon-
struction aid from the United States was
the daunting task of integrating the spar-
tan, agrarian regime of the North with the
more prosperous, decadent South—a dilem-
ma Hanoi had tried to resolve by “breaking
the machine” of Saigon.

The Sixth Communist Party Congress of
December 1986 set in motion an economic
rescue mission and a restoration of waning
publie trust in the party. Old warhorses like
Premier Pham Van Dong and Politburo
member Le Duc Tho, who negotiated the
Paris peace accord with Henry Kissinger,
were removed. The mantle of leadership
passed to Nguyen Van Linh, the first leader
in half a century not to be drawn from
Uncle Ho's inner circle. It was a remarkable
return to grace for Linh, who had been ex-
pelled from the Politburo in disgrace in 1982
for his advocacy of market reforms. Under
the rubric of “renovation,” Linh has cham-
pioned the introduction of private enter-
prise; an end to corruption and bureaucracy;
greater cultural and artistic debate, as ex-
emplified by his own regular muckraking
newspaper column, “Things That Must Be
Done Immediately’”; and a foreign invest-
ment code that is one of the most liberal in
Asia. Vietnam (which in 1977 because the
first socialist nation to join the Internation-
al Monetary Fund) has asked me I.M.F. to
stabilize its currency, the dong, and help it
out of its “mess of exchange rates” (that's
Nguyen Xuan Oanh again).

But the opening to the West is more than
matter of economics: Ill-prepared U.S. offi-
cials have been sent scurrying to confront
the possibility that this week’s summit in
Moscow could bring progress toward resolv-
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ing the apparently endless conflict in Cam-
bodia. Although Vietnam repeatedly insists
that it is prepared to withdraw all its forces
from Cambodia by 1990, Washington has
shown no interest in talking, It has pre-
ferred to watch the Chinese-backed KEhmer
Rouge bleed Hanoi's army, waiting futilely
for the Vietnamese—like the Nicaraguans,
the Angolans and the Mozambicans—to cry
uncle. They won’t. Vietnam seems willing
instead to turn over a new leaf in its rela-
tions with Washington and transcend the
bitterness of the war. “Vietnam wants to
forget the past,” Linh says, “to forget that
half a million American soliders wanted to
return us to the stone age.”

The Soviet Union, too, has indicated
beyond reasonable doubt that it is ready to
reconsider its role in Indochina. A settle-
ment of the Cambodia conflict would
remove the biggest obstacle to a rapproche-
ment between Moscow and Beijing. At a
press conference in Bangkok during his
April tour of several Asian countries, Soviet
Deputy Foreign Minister Igor Rogachev
made it clear that the Soviet withdrawal
from Afghanistan should be regarded as a
model for resolving other regional conflicts.
Cambodia was obviously uppermost in his
mind.

The Russians also eagerly backed the two
rounds of talks last winter between Prince
Norodom Sihanouk and Hun Sen, Prime
Minister of the Vietnamese-backed govern-
ment in Phnom Penh, while senior Cambo-
dian officials have alluded to an unprece-
dented political opening—even to the point
of allowing Sihanouk to run in competitive
elections. “If we lose in an election, it is our
own fault,” one member of the Cambodian
central committee told The Christian Sci-
ence Monitor. “We have made many mis-
takes, and it could be possible that we would
end up in the opposition.”

Most intriguing of all to U.S. conservatives
is Soviet General Secretary Mikhail Gorba-
chev's remark in a 1986 speech in Vladivos-
tok that “if the United States gave up its
military presence, say, in the Philippines,
we would not leave this step unanswered.”
In the Pacific region, the only possible reei-
procity for the Clark Air Force and Subic
Bay Navy bases would be the Soviet installa-
tions at Danang and Camranh Bay in Viet-
nam, which were established in the wake of
the Vietnamese occupation of Cambodia.
That geopolitical conundrum has now been
made even more complicated by the Philip-
pine government’s unexpectedly tough new
line on renegotiating the U.S. bases agree-
ment, which expires in 1991.

It’s this tantalizing hint of a Soviet disen-
gagement from Southeast Asia that really
has conservatives like Le Boutillier smack-
ing their lips. While Washington picks over
old resentments and refuses to see the Linh
government as a portent of real change in
Southeast Asia (which is basically the equiv-
alent of reacting to Soviet policy in Afghan-
istan as if Leonid Brezhnev were still in the
Kremlin), all the Republican proponents of
normalization see Linh's program of renova-
tion as a historic shift. “The new govern-
ment in Hanoi,” Le Boutillier writes, “leaves
the strong impression that it is eager to pull
away from Soviet dominance and even to
help neutralize the ever-growing Soviet mili-
tary presence in Southeast Asia.” Vietnam
thus becomes a target of opportunity, “a
chance both to coax an important nation
out of the Soviet orbit and to open up a
large and rapidly growing market to West-
ern free enterprise.” Le Boutillier is one of a
number of conservatives who see a new era
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of U.S.-Soviet competition, ‘“not on the bat-
tlefield but on the economic playing field;
and American free enterprise will defeat
Soviet military muscle any time.” The goal
here is the restoration of fading U.S. power,
only by smarter means than the now-bank-
rupt illusionism and military adventures of
the Reagan years. And the first step is to re-
store diplomatic relations with Hanoi.

There are, of course, myriad subtexts and
ironies here. The simplest of them is the
desire to register a U.S, economic recovery
in Asia, to strike back before the Japanese,
Taiwanese and South Korean businessmen
in Oanh’s Rolodex gobble up all the oppor-
tunities offered by Vietnam's new foreign
investment law. Then there is a variant on
the China illusion, the belief that political
changes in the Asian Communist world are
primarily of interest as symbolic rejections
of Marxism (rather than reversions to
Lenin’s New Economic Policy, which Linh
frequently invokes), and because they open
up new markets for Western goods (a parti-
culary delicious irony, this, when one recalls
that the whole idea of the Vietnam War was
to rescue the Vietnamese from the fiendish
influence of Chinese Communism).

These illusions are easily disposed of. In a
brisk, sensible Op-Ed piece in The Christian
Science Monitor last December, Donald K.
Emmerson of the University of Wisconsin's
Center for Southeast Asian Studies ticked
off the reasons: The raw materials and
cheap labor offered by Vietnam are more
readily available elsewhere; the quality of
Vietnamese manufactured goods is too poor
to compete among U.S. buyers; and Viet-
namese incomes are too low to purchase
U.S. goods. And in any event, whatever Viet-
namese market may exist is peanuts in com-
parison with the markets that already exist
in the capitalist countries of East and
Southeast Asia, let alone the potential
market of China.

The deepest and richest irony of all is
that beneath the bold talk of entering new
eras and shaking off the postwar hangover
lies the same old fallacy, one that reaches
all the way back to Ngo Dinh Diem and the
mirage of the “third way."” This is that an
enlightened change in U.S. policy can give
us leverage over Vietnam and reshape the
country in our image. That's still why Viet-
nam is important to conservatives—because,
as Le Boutillier wants to believe, it “could
be the first American victory in this new su-
perpower competition.” Sweet, undying
dreams.

The real argument for reopening diplo-
matic relations with Vietnam has nothing to
do with markets or nostalgia or the reasser-
tion of American power in the Pacific. It is
much more simple: The Vietnam War is
over; an independent nation named Vietnam
exists, free of U.S. control, and is an impor-
tant actor on the Southeast Asian scene.
That is all, and it is sufficient.

It is an argument that should be easy
enough for Democrats to make, But while
voices on the right clamor for leadership on
the issue of Vietnam, the silence on the
Democratic side is deafening. It's not even
as if there is a shortage of prominent candi-
dates among the Democrats. There's New
York Representative Stephen Solarz, for
one, who made an unsuccessful trip to Viet-
nam in December 1984. “He felt they
snubbed him,” says one Washington analyst
who follows the issue closely. “Since then
he’s been bitterly anti-Vietnamese, and he's
had a powerful negative impact in the
House.” Then there are the Democrats’ own
Vietnam vets, like Senator John Kerry of
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Massachusetts and, oh yes, Senator Albert
Gore, Jr. Both men were on the list of co-
sponsors of last year's resolution by Repub-
lican Senator Mark Hatfield of Oregon to
open U.S. “technical offices” in Hanoi, but
neither could be described as out front on
the issue. Gore in particular could find
worse ways of bouncing back from his deba-
cle in the primaries and recovering some of
his tarnished credibility within the party on
an issue of substance and integrity. For the
moment, however, the Democrats offer only
a vacuum. And that means that a new brand
of right-wing nostalgia, able to masquerade
as conciliation and common sense, has the
field to itself.

ADDITIONAL COSPONSORS

Mr. BAUCUS. Mr. President, I ask
unanimous consent that the following
Senators be added as cosponsors to
amendment No. 2379, the Statehood
Centennial Commemorative Coin Act
of 1989: Mr. MELCHER, Mr. Apams, Mr.
Burpick, Mr. CoNrAD, Mr. DASCHLE,
Mr. Evans, Mr. McCLURE, Mr. PRrEs-
SLER, Mr. SimpsoN, Mr. Symms, and
Mr. WALLOP.

Mr. President, amendment 2379 was
adopted to H.R. 3251, the bicentennial
of the U.S. Congress commemorative
coin bill, which passed the Senate on
Tuesday, June 15.

This amendment directs the U.S.
Mint to strike $5 Palladium coins in
commemoration of the 100th anniver-
sary of the statehood of Idaho, Mon-
tana, North Dakota, South Dakota,
Washington, and Wyoming. The provi-
sions of the amendment are almost
identical to the provisions of a bill I
introduced earlier, S. 2283, which was
cosponsored by the 11 other Senators
from the centennial States. However, I
had made a modification which made
it inappropriate for me to include my
colleagues as cosponsors of the amend-
ment without consulting with them. I
now have had an opportunity to do so,
and I ask that they be added at this
time.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER (Mr.
DixonN). I regret to advise that morn-
ing business time has concluded.

TENDER OFFER DISCLOSURE
AND FAIRNESS ACT

The PRESIDING OFFICER. The
Senate will now resume consideration
of the unfinished business, S. 1323,
which the clerk will report.

The assistant legislative clerk read
as follows:

A bill (S. 1323) to amend the Securities
and Exchange Act of 1934 to provide to
shareholders more effective and fuller dis-
closure and greater fairness with respect to
accumulations of stock and the conduct of
tender offer.
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The Senate resumed consideration
of the bill,

Pending:

Armstrong Amendment No. 2374, to pro-
vide restrictions on the use of golden para-
chutes and poison pill tactics, to amend the
provision relating to greenmail, to require
confidential proxy voting, which has been
divided.

AMENDMENT NO. 2374 DIVISION I(A)

The PRESIDING OFFICER. There
will now be 30 minutes’ debate on the
Armstrong amendment, division I(a),
with the time to be equally divided
and controlled.

Mr. PROXMIRE. Mr. President, I
suggest the absence of a quorum and
ask unanimous consent, that the time
be taken from both sides.

The PRESIDING OFFICER. With-
out objection, it is so ordered. The
clerk will call the roll.

'ﬁhe bill clerk proceeded to call the
roll.

Mr. ARMSTRONG. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. ARMSTRONG. Mr. President, I
think the yeas and nays have not been
ordered. So I request them at this
time.

The PRESIDING OFFICER. The
yeas and nays, the Chair advises, have
been ordered on division 1(a).

Mr. ARMSTRONG. Mr. President, I
am wrong again. I may be wrong in
what I am about to say next. I will say
it anyway. I cannot imagine why any
Senator would want to come to the
floor and be recorded in favor of
golden parachutes. That is exactly the
issue we are going to vote on here in
about 19 minutes. If you think, as I do,
that there is some point at which
these abuses ought to be stopped or at
least made subject to a vote of the
stockholders of these public corpora-
tions, then you will vote for the
amendment sponsored by Senator
METZENBAUM, Senator SHELBY, Senator
GramM, and myself. If, on the other
hand, you think we ought to go on ad
infinitum with these golden para-
;:hutes. then I guess you vote against
t.

I want to put it in this context. I am
not against severance pay. Severance
pay is a reasonable proposition. If it is
the desire of any company to pay a
week’s pay to officers for every year
they have worked there, or even a
month’s pay for every year they have
worked for a corporation, that does
not seem unreasonable to me. But
when the severance pay arrangements
are conditioned on a takeover, and
when the amounts grow to be truly
abusive, then I think at some stage
somebody has to step in, for heaven's
sake, and protect the stockholders.
Our amendment does not really pro-
tect the stockholders. It gives the
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stockholders a chance to protect them-
selves.

Mr. President, I want to make it per-
fectly clear that we are not discussing
some kind of theoretical proposition.
We are not talking about an abstrac-
tion, somebody's suspicion or concern
of what might happen in the future.
We are talking about a very real and
prominent abuse that has already oc-
curred.

I would like to read to you a list
from Business Week magazine's 10
largest golden parachutes of 1987. I
would invite Senators to consider
whether or not this is the kind of busi-
ness practice that we wish to condone.
For example, the CEO of BA Invest-
ment Co., Thomas Kelley, according to
Business Week, had a golden para-
chute worth $5.8 million; Paul Stern,
who is president of Unisys, a golden
parachute worth $6.8 million accord-
ing to Business Week; Ernst Dourlet,
president of Day International—I do
not know that company. I do not know
anything about its business affairs,
the size of it, capitalization, sales, or
its net profits. But I do know accord-
ing to Business Week the president of
that company has a golden parachute
worth $9.1 million; Kenneth Gorman
of Viacom, $9.5 million; and Howard
Goldfeder, chairman, Federated, $9.9
million. An interesting side note in the
case of Mr. Goldfeder, and I am not
here to criticize these companies or
these men as individuals. I am just
telling you the facts as reported by
Business Week. Mr. Goldfeder, I am
advised, worked for this company for
37 years and was the chief executive
officer of that company for 5 years. At
that point he owned 3,000 shares of
stock. His golden parachute was worth
$9.9 million; Leonard Lieberman, Su-
permarkets General, $10.7; J. Tylee
Wilson, RJR, $15 million; Richard
Jacob, chairman, Day International,
$16 million; Robert Fomon, chairman
of E.F. Hutton, $16.6 million; and Ter-
rence A. Elkes, chief executive officer,
Viacom, took the prize in the Business
Week golden parachute sweepstakes
with a golden parachute valued at 25
million bucks.

Mr. President, I think that is abu-
sive. But our amendment does not stop
it. Our amendment says if you are
going to have a golden parachute, as
defined in the Internal Revenue Code
previously defined in law in section
280 GBIl of the Internal Revenue Code
of 1986, then you have to have an af-
firmative vote of the shareholders
before such a golden parachute is put
into place. My belief is that it would
be a rare thing for shareholders to
vote to approve such an arrangement,
but if they wish to do so that is their
business. It is the business of Congress
to see to it that this kind of an abuse
is not perpetuated at least without the
permission of the shareholders.
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So I hope everyone will vote for the
amendment.

With that, Mr. President, I reserve
the balance of my time.

Mr. ROTH addressed the Chair.

Mr. PROXMIRE. Mr. President, I
yield to the distinguished Senator
from Delaware 5 minutes.

The PRESIDING OFFICER. The
Senator from Delaware is recognized
for 5 minutes.

Mr. ROTH. Mr. President, the pend-
ing amendment would outlaw “poison
pill” and “golden parachute” defenses
of corporate management against hos-
tile takeovers. I oppose the amend-
ment as unnecessary and unwise. I do
not oppose the amendment because I
seek to protect corporate management
at all costs. Not at all. I stand in favor
of free capital markets as much as the
proponents of the amendment.

The truth of the matter is that it is
already illegal for corporate manage-
ment to adopt such defenses as these
against the interest of the sharehold-
ers. The current law on this subject,
State law, is also more finely tuned to
the problem than is the one-size-fits-
all approach of the pending amend-
ment.

Mr. President, there is no need for
the Federal Government to instruct
the States on the law of fiduciary
duties. Under State law, corporate
management owes a fiduciary duty to
the shareholders of the corporation.
As the committee report documents,
State law already precludes corporate
managers from adopting defensive tac-
tics solely or primarily to perpetuate
themselves in office. Moreover, it ap-
pears that such defenses must be fair
and reasonable both when adopted
and when utilized.

On the other hand, State law also
recognizes that defensive tactics may
be part of a strategy to cause tender
offerors to raise their prices and bene-
fit shareholders. Therefore, State law,
fully cognizant of the fiduciary re-
sponsibilities under scrutiny, judges
the use of defensive tactics on a case-
by-case basis. The pending amendment
lacks such precision. Since it is an infe-
rior solution when compared with cur-
rent State law, it must be rejected.

Mr. President, I think it is worth re-
porting about what was said in the ad-
ditional views of Senators Dopp, CRAN-
sToN, WiIrTH, Bonp, and KArNEs. In
their statement on management de-
fensive tactics, they pointed out:

We believe, as the majority report re-
flects, that state courts, and federal courts
applying state law, are attempting to ad-
dress abusive defensive practices adopted by
management in efforts to thwart takeovers.
Following the Unocal decision in 1985, many
courts have held managements and boards
of directors to a higher standard under the
business judgment rule in change of control
cases. We believe this is appropriate, given
the potentially conflicting interests weigh-
ing upon even the most scrupulous manage-
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ments and boards when confronted with
change of control issues,

Moreover, we believe, given the changing
nature of takeovers and takeover defenses,
it is appropriate to permit courts to address
the propriety of defensive actions on a case-
by-case basis. A poison pill or lock-up option
may be appropriate and beneficial to share-
holders in one case, buy damaging in an-
other. Thus, we believed it was appropriate
to strike prohibitions on specific defensive
tactics from the bill and leave these matters
to courts to resolve on a case-by-case basis.
However, as in the area of state takeover
laws, we believe this area merits continued
monitoring by the Congress and the SEC.

Mr. President, I think that well
states the case.

Even if the amendment were re-
drafted to reflect the wisdom of Judge
Posner's comment that sometimes de-
fensive tactics are good for sharehold-
ers, and sometimes they are bad, the
amendment would then become redun-
dant of State law and unnecessary.

In addition, the amendment is
unwise. It violates fundamental con-
cepts of federalism which have guided
this country for 200 years. Under our
system of divided powers between the
States and the Federal Government,
the subject of corporate governance
has been allocated to the States. Now
corporate governance was not allocat-
ed to the States only for so long as
they acted in unison with the Senate.
If federalism means anything, it
means that we must defer to the
States even when we disagree. It is
easy to defer to the States when there
is no difference of opinion. I am very
distressed to see federalism’s sunshine
patriots proclaming a belief in States’
rights, except when the States go too
far in offending their notion of what is
right.

If federalism means anything, and I
particularly address those in this
Chamber who normally espouse feder-
alism, it means that we must defer to
the States acting in their own sphere
even when we might disagree. If feder-
alism means that the States may act
only so long as they please us, then
the States are not sovereign. And fed-
eralism means nothing. With that atti-
tude, each perceived mistake by the
States will bring on Federal preemp-
tion so that ultimately the only func-
tion of the States will be to administer
Federal programs.

Mr. President, this amendment
should be rejected. It is inferior to cur-
rent law. If perfected, it would be un-
necessary. If necessary, it would be an
unwise breach of federalist principles.

The PRESIDING OFFICER. Who
yields time?

The Senator from Colorado is ad-
vised he has 3% minutes.

Mr. ARMSTRONG. Mr. President, I
would like to ask the forebearance of
my colleagues. I believe the reason my
time has been depleted is earlier some
of it was yielded to a speaker on an-
other subject. So with the indulgence
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of my friend from Wisconsin, notwith-
standing that I have only 3% minutes,
I would like to yield 5 minutes to my
colleague from Alabama [Mr. SHELBY].

Mr. PROXMIRE. Mr. President, so
we can have a vote at 10:30 as prom-
ised, I yield a minute and a half to the
Senator.

The PRESIDING OFFICER. With-
out objection, the Senator is recog-
nized for 5 minutes, one-half to be
charged to the Senator from Wiscon-
in

sin.

Mr. SHELBY. Mr. President, this
morning we consider whether or not to
permit one of the worst abuses of cor-
porate assets.

A golden parachute is an appropria-
tion of shareholder funds that goes to
pay off former management. Pay off
for what? For running the company so
poorly it became the target of a hos-
tile tender offer?

Consider CBS’' treatment of its
former chairman, Thomas Wyman.
When the board of directors dropped
Wyman in favor of Laurence Tisch,
they did it softly. Wyman received a
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settlement of $400,000 a year, for life,
as well as a lump sum of $4.3 million.
Mr. President, is this fair?

I am not complaining because I seem
to have chosen the wrong career. Nor
do I seek to point out the discrepancy
of laying off hundreds in order to cut
costs while paying the former chair-
man this very generous settlement.

No. Mr. President, I do not question
the decisions made by those in private
enterprise. My only criticism stems
from the fact that this settlement was
approved by the board of directors,
not the corporations’ owners, the
shareholders.

Mr. President, the golden parachute
provided to the former head of CBS is
not unique. In fact, it is a pittance
compared to the parachutes some
CEO's receive. In 1985, when Revlon
was taken over by Pantry Pride, Rev-
lon’'s CEO walked away with a sever-
ance package worth $35 million. Mr.
President, whatever happened to the
gold watch?

And $35 million for the CEO, after
profits dived from $192 million to $125
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million over a 5-year period. Once
again, this golden parachute was ap-
proved by the board of directors, not
the shareholders.

Golden parachutes have become an
accepted executive benefit and they
are getting bigger every year. Mr.
President, I would like to compare
some figures on the biggest golden
parachutes, which were published in
Business Week in 1986 and in 1988.

The 10 biggest parachutes in 1985,
were: 35 million; 6.4 million; 4.27 mil-
lion; 3.82 million; 3.82 million; 3.8 mil-
lion; 3.7 million; 2.57 million; 2.32 mil-
lion; 2.32 million.

In 1987, 25 million; 16.6 million; 16
million; 15 million; 10.7 million; 9.9
million; 9.5 million; 9.1 million; 6.8 mil-
lion; 5.8 million.

Mr. President, I also ask unanimous
consent that these tables be printed in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

THE 10 BIGGEST GOLDEN PARACHUTES
[in thousands of dollars)
Total
Company What led 1o payment package !

1. Michel C. Bergerac, Chmn Revion Pantry Pride takeover 35,000
2. William W. Mnggok.. CED Beatrice leveraged buyout 6,400
TR T ) A AT SN i L A —— do ... 4,270
4. Leonard H. Goldenson, Chmn ABC Capital Cities takeover 23,820
5, Frederick S. Fm% Pres ABC do 23,820
6. James L Dutt, Beatrice termination 3,800
1. John E Jr., Chmn Peabody International Pullman takeover 23,700
8. Frank E. Grzelecki, VP Beatrice leveraged buyout 32,510
9. Michael Sayres, 5¢. V-P. Revion Pantry Pride takeover 22320
10. Samuel | Simmons, Sr. V-P o0 ity 27300

* includes final salary, bonus, and kong-lerm compensation collected—along with parachute payment.

= Granted in 1385 but exercrsed this year.

# Partially paid in 1985.

Data: Sibson & Co. and Business Week.

THE 10 LARGEST GOLDEN PARACHUTES
[in thousands of dollars]
Company Reason for payment Im'g,

Terrence A Elkes, CEO Viacom. . e Sumnet Redstone takeover :
%. Robert Wmﬁm EF. Hutton Shearson merger ?g‘%
3. Richard J. Jacob, Chmn Daz Intl MA. Hanna merger 16,000
&L ko cmm R o NabESED MBIRET i 1200
§. Howard Goldfeder, Chmn ?ﬁm % takeover._. 9900
7. Meaneth F. Gorman, Exec. V-P . Viacom ... Sumner one takeover 9,500
e - X i i
3 y THSYS !
10. Thomas B. Kelley, CED BA Investment Manarch Capital merger 5300

¥ Includes final salary, bonus, long-term compensation, certain retirement benefits, and estimated future annuity payments as well as parachute.

Mr. SHELBY. Mr. President, al-
though the single largest parachute
was to the Revlon CEO in 1985, I be-
lieve these numbers indicate that
parachutes are only getting larger.
And I am willing to bet that all of
these parachutes were approved by
the board of directors and none by the
shareholders.

Mr. President, yesterday the chair-
man of the Banking Committee, the
distinguished Senator from Wisconsin,
accused me of trying to kill a dead dog.

He pointed out that the 1984 Tax
Code imposed a significantly higher
tax on golden parachutes. The distin-
guished Senator from Wisconsin sug-
gested that this tax increase should be
significant enough to reduce golden
parachutes. However, these figures
suggest that a tax increase is not
enough. I said yesterday, golden para-
chutes are a maddog and the IRS is
not big enough to kill it.

I do not want to see the Federal
Government tell business how much

to pay its executives. However, I would
like to ensure that the shareholders
are given an opportunity to approve or
disapprove of a plan to give its ousted
executives these multimillion goodbye
packages.

This amendment would give share-
holders that opportunity. It would
prohibit golden parachutes unless ap-
proved by a majority shareholder vote.
This is reasonable, It would permit
shareholders to exercise their author-
ity as owners of the corporations and
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would put a check on one of the big-
gest abuses of corporate assets.

Mr. PROXMIRE. Mr. President, the
Banking Committee during the
markup on S. 1323, the Tender Offer
Disclosure and Fairness Act, consid-
ered adopting a provision regulating
the use of golden parachutes by corpo-
rations and decided not to do so.

While the committee understood
that golden parachutes can be abused,
it also recognized that boards of direc-
tors sometimes adopt them so that
senior executives will stay with a com-
pany and completely devote them-
selves to a company’s business during
a change of control contest. With such
agreements in place, manager’s feel
free to bargain hard for shareholders
and against a bidder, even if it will
later cost their jobs.

Since there were both good and bad
points associated with the wuse of
golden parachutes the committee
chose to allow their use to be regulat-
ed by the States which charter corpo-
rations. State courts have struck down
abusive golden parachute schemes
when they have reviewed them under
the so-called business judgment rule.

While I think the use of golden
parachutes can be regulated by the
States, I also recognize that it would
not be a gross infringement on States
rights and the State chartering of cor-
porations to adopt some legislation
regulating the use of golden para-
chutes.

The regulation of golden parachutes,
unlike the regulation of shareholder
rights plans, miscalled “poison pills”
by the press, or the voting rules of cor-
porations, does not strike at the heart
of our system of allowing the States
which charter corporations to regulate
their activities. In fact, Congress has
already established a precedent for a
special Federal interest in regulation
of golden parachutes when it decided
to tax them at a special higher rate in
the Internal Revenue Code. Senator
ARrRMSTRONG even refers to that Tax
Code provision in his amendment.

While I believe that the State court
review of golden parachute provisions
coupled with the Federal tax laws
have already cured the worst abuses of
this practice, I am prepared, under the
circumstances, to vote for the Arm-
strong amendment because I do not
think it will do any harm. I think
golden parachutes have begun to dis-
appear very rapidly because of the tax
involved. The amendment will not ban
the use of such compensation schemes
outright, and as noted above does not
set a precedent for the Federal regula-
tion of internal corporate matters. For
all of these reasons I will vote for this
amendment.

Before I conclude, Mr. President, I
wish to point out, in rebuttal to the
Senator from Alabama and the Sena-
tor from Colorado, some of the golden
ripoffs that have been made by people
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taking over corporations, compared to
the corporation executives. These are
just Wall Streeters, not people like
Boone Pickens. The “Wall Street 100
Index"” indicates how much they made
last year: Jerome Kohlberg, at least
$35 million; Leon Black, of Drexel
Burnham Lambert, at least $12 mil-
lion; Michael Milken, at least $60 mil-
lion; Henry Kravis, at least $70 mil-
lion.

These are people who made this
money not for anything constructive
and positive they did. In effect, they
loaded corporations up with debt, put
them in a very serious position, and
cleaned up.

The article asks: “What do you do
with an annual income approaching
nine figures?” You could buy a fighter
plane for $64 million, a Sea Hawk heli-
copter for $19 million, a $9 million dia-
mond for the woman of your dreams,
and you could pay $7 million to buy
your own Bahamian island.

While I will support the Senator
from Colorado on this amendment, I
think that on other amendments
which we should draw the line, be-
cause they go right to the heart of
State governments and corporations.

Mr. President, I ask unanimous con-
sent to have the article to which I re-
ferred printed in the RECORD.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

[From the Financial World, June 28, 19881
STILL THE BEST GAME IN TOWN

(By Stephen Taub with David Carey, Tani
Maher, Richard Meher, and Ruthanne
Sutor)

Dapper, flamboyant and just 33, the
founder and president of Tudor Investment,
Paul Tudor Jones II, ranked as the most
highly compensated Wall Streeter last year.
In one lunch hour, Jones made more
money—about $50,000—than roughly 94% of
Americans make in a full year. He earned
between $80 million and $100 million in 1987
by deftly trading $75 billion worth of finan-
cial and commodity futures. Jones edged out
George Soros, whose hedge fund at one
point last year was down $800 million from
its high, but still posted a 13% gain for the
year. For Soros, a $75 million income.

What do you do with an annual income
approaching nine figures? More than the
gross national product of two nations, the
Maldives and Sao Tome and Principe? Well,
Jones could purchase an F-14 fighter plane
for $64 million, a Seahawk helicopter for
$19 million, and still have enough money
left over to buy the 85.51 carat diamond
that recently went for over $9 million, for
the woman of his dreams. And, if he gets
bored with his 3,000-acre wildlife preserve
on Chesapeake Bay, he could plunk down $7
million and buy his own Bahamian island.

For his next party, he could lease the QE2
and invite the entire Wall Street 100 clan to
cruise around the world two times. Or, if he
prefers something less ostentatious, he
could hail a New York City cab and tool
about the continent for over 11 years
straight. But he can't buy all the tea in
China. That would take well over $300 mil-
lion.
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Following closely behind Jones and Soros
are Henry Kravis and George Roberts of
the famed buyout firm Kohlberg Kravis
Roberts & Co., who made a big killing when
they brought E-11 public last year. In fact,
four KKR principals made the top 20, earn-
ing a combined $200 million—more than
either Reuters or USX made. Robert Mac-
Donnell, Roberts' brother-in-law, took home
at least $20 million. Jerome Kohlberg made
at least $35 million, and that's not counting
any income that came by launching his own
firm with his son James. LBO rival Forst-
mann Little didn't do too badly itself. Theo-
dore Forstmann, William Brian Little, Nich-
olas Forstmann and John Sprague together
made between $70 million and $80 million.

Altogether, the 100 top compensated
people grossed around $1.2 billion, or an av-
erage of about $12 million per person. But
this doesn’t include the 48 Goldman, Sachs
partners who would have made the list. To
prevent this exercise from becoming a Gold-
man, Sachs yearbook, we separated its part-
ners from the pack, except for Chairman
John Weinberg, and created another list
just for them. Had Goldman's partners been
included, the average compensation for the
top 100 would have divided out to about $13
million a head.

And you thought the October massacre
would finally restore Wall Street’s compen-
sation to more earthbound levels! Sure,
after the crash, bonuses were mercilessly
slashed at the big brokerage firms, thou-
sands lost their jobs and speculators and
FW 100 alumni George Kellner, Alan Slifka
and Arnold Amster lost their shirts. Even
Leon Levy and Jack Nash, the legendary
Odyssey Partners who each made $20 mil-
lion in 1986, suffered modest losses last
year. Lazard Freres Chairman Michel
David-Weill, FW's top earner in 1986, saw
his compensation drop from about $125 mil-
lion to about $54 million, still more than
twice than Business Week just estimated it
to be. But, from the looks of this year’s list,
no one is exactly heading for the poorhouse.

How does one make so much money in
just one year? Some, like the partners at the
LBO firms KKR, Forstman Little and
Wesray, made their money by being at the
vortex of the megadeals. Jones and Bruce
Kovner guessed right in the futures pits,
which proxy solicitor Donald Carter rode
the coattails of merger mania. But all of
these financiers have one thing in common.
They share the profits with just a few
people.

Jones, Soros and Tom Baldwin own their
own firms, and the gang at KKR still keeps
much of the profits for themselves, even
though they have taken on quite a number
of new partners in the past few years. Forst-
mann Little is basically a four-person oper-
ation. And although Wesray's 18 partners
are more equal than they would be at an-
other buyout firm, each deal has a new set
of general and limited partners, depending
upon who brought the deal in and who
worked most heavily on it. Even Drexel
Burnham Lambert’s Michael Milken seems
to own his own brokerage firm within
Drexel, which is private itself and thus not
subject to shareholder scrutiny.

Think big if you hire these men.

KKR and Fortsmann Little, for example,
get about 1.5% of the money committed to
their buyout pools. When they buy a com-
pany, they take an investment banking fee
equal to about 1.5% of the price tag. Then,
they keep 209% of all profits. Not too
shabby.
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Commodity fund managers generally get
6% fees and keep 15% of the profits. But,
this fee structure is becoming more flexi-
bile. For example, Paul Tudor Jones gets a
4% management fee and keeps 23% of all
profits. Dinesh Desai doesn't charge a fee
anymore, but he keeps one-third of all prof-
its. And last year there were a lot of profits
to keep. Most of the big winners sold out po-
sitions or went short in financial futures en-
tering the crash and quickly went long
shortly afterward.

The equity hedge-fund managers are not
as smart. Although they keep 20% of the
profits, they only charge 1% to 2% fees, if
any at all. Soros was able to make a killing
because over $600 million of his own money
is tied up with his fund. Conventional
money managers must work even harder.
They only take management fees of 0.5% to
1% and don't keep any of the profits. Per-
haps this explains why most of them have
trouble beating the S&P.

This story is totally different at the bro-
kerage firms. Generally, the best paid earn
salaries of $150,000, The big bucks are in bo-
nuses, which can exceed 10 times the base
salary. The rule of thumb, though, is that
an individual should be producing income
for the firm equal to at least 15 times what
he’s paid. Only a couple of years ago, firms
were satisfied if the multiple was only six.

Firms are also getting away from paying
bonuses on a percentage basis across the
board. Now, they slice up a bonus pool on a
discretionary basis, based on who brought
the deal, who were the keep assistants, who
gave moral support along the way, etc. In
other words, no contribution, no bonus.
“PFirms were living in a dream world before,”
says Gary Goldstein, managing director at
the Whitney Group, an executive search
firm. “They paid their people based on rela-
tive seniority and titles, not on what an indi-
vidual was bringing in.”

One reason why Lazard and Goldman pay
so well is that they are partnerships which
don't have thousands of anonymous share-
holders to answer to. Meanwhile, Lazard's
partners each year take out 90% of the part-
nership share. Since Goldman's business is
more capital intensive—it commits piles of
cash to trading, underwriting and has an
army of expensive securities analysts—its
partners only divvy up perhaps 8% to 10%
of the partnership share. The rest of the
compensation comes from appreciation of
their stake in the partnership, which ranges
as high as 5% to 10% for Chairman John
Weinberg, Last year, the firm’'s capital
swelled by 50%.

Morgan Stanley, whose earnings rose
about 8% last year, publicly bragged about
its success in its proxy by paying its five top
officers about $3 million each. It's not a co-
incidence that Goldman and Morgan are re-
garded as two of the best-managed Wall
Steet firms.

The best jobs? Still mergers and acquisi-
tions. Although M&A activity wasn't nearly
as intense as it has been so far this year,
Md&zA was still a lucrative place to be, since
the overhead is not high. “It's just people,
no securities inventory,” explains David
Hart of the executive search firm Hadley
Lockwood. “And fees appear to be going
up.”

Some people, however, did feel last Octo-
ber's crash, Neuberger & Berman would
have had four or five of its people on our
list, but big arbitrage losses during the
crash cost the company about one-third of
its capital, leaving the partners with a small
pool to share.
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For most other brokerage firms, in fact,
1987 will go down as the year the compensa-
tion party began to wane. “The jump from
1984 to 1985 was tremendous,” confirms
Goldstein. He says compensation for sales
and trading peaked in 1985 and for mergers
and acquisitions in 1986. “Without the
crash, it would have been a much different
year,” confirms a top executive at a major
brokerage firm. “It was a 10-month year.”
Even so, the biggest producers were paid
comparably to 1986, he says. “There was
more scrutiny at the marginal levels,” he
adds. “Everyone tried to protect the top per-
formers."

In general, 1987 bonuses were slashed by
25% to 50% on average, according to the
Whitney Group. Only the creme de la creme
made big bucks, in other words, the kind of
people found on our list. Top people at some
firms, however, experienced major pay cuts.
About 80% of Smith Barney’'s managing di-
rectors, for example, had skimpier pay-
checks, while Shearson Lehman Hutton
levied cutbacks of between 25% and 50% in
some areas. Drexel cut staff bonuses to 7.5%
of pay from 35%, although it did go higher
for big producers, presumably people like
Milken. On the other hand, Merrill Lynch
cut compensation across the board by about
10%, except for its senior investment bank-
ers, many of whom saw 109 to 20% jumps
in their bonuses last year. As a result, two of
its rising stars, Jeffrey Berenson and Ray
Minella, each earned about $3 million.

The worst paying jobs last year were in
trading, where one-day stomach wrenching
losses were common, whether in fixed
income in the spring or equities during Oc-
tober. Arbitrage wasn't much fun after the
crash either, as prices for pending takeover
deals collapsed, along with the fortunes of
the individual players, more than wiping out
10-month gains. As a result, no arbs made
our list except for Donaldson Lufkin & Jen-
rette’'s Richard Isaacs, and the Hickey
brothers, who are fixed-income arbs.

CEOs at the major firms didn’t do as well
either. Bear, Stearns's chairman, “Ace"
Greenberg, took more than a 509 pay cut
and will report in August's proxy that he
made only $2.448 million, while Salomon’'s
John Gutfreund made a point publicly of
taking just $300,000 base salary and
$800,000 in compensation deferred from
1984, a pittance compared to his $3.2 million
compensation in 1986. At Merrill, Chairman
and CEO William Schreyer and Chief Oper-
ating Officer Daniel Tully took 33% pay
cuts,

The near future doesn’t look any greener.
Business uncertainty and widespread staff
reductions have made most people in the in-
dustry insecure and unhappy, says head-
hunter Gail Sobel, vice president of Prescott
& James. Take Shearson, which is still
trying to absorb Hutton employees. “Except
for [Chairman Peter] Cohen, anyone can be
had at the firm,"” she says.

Compensation at the large firms will prob-
ably decline again this year, as a larger
supply of out-of-work personnel chase fewer
positions. Sure, firms such as Morgan Stan-
ley, Pirst Boston and Goldman are more
willing to shell out the big sums to individ-
uals employed in critical positions. But most
others are cutting back in areas that are not
cost effective, such as commercial paper,
money markets, public finance and mort-
gage trading. “Firms are realizing that just
because they produce commercial paper
services for a client, it doesn’t mean he’'ll
use you for M&A,” says Goldstein. As a
result, whereas in the past headhunters
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would interview five people for a particular
position, it's not uncommon to see upwards
of 50 people traipse through their office
now. “You always feel you can get someone
for less money,” says Sobel.

But, remember that this is a fickle, schizo-
phrenic industry. If the markets heat up for
four to six months, you can be sure broker-
ages will dangle big bucks again. Adds Sobel:
“This is the way Wall Street has always
been and will continue to be. It is still the
best game in town."
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Mr. PROXMIRE. Mr. President, I
am ready to yield back my time and
vote.

Mr. ARMSTRONG. We are ready to
vote.

Mr. PROXMIRE. Mr. President, I
suggest the absence of a quorum, be-
cause we did promise that the vote
would not start until 10:30.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BYRD. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

19-059 O-89-18 (Pt. 11)
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Mr. McCAIN, Mr. President, I rise in
strong support of my colleague from
Colorado who has rightly brought the
issue of golden parachutes to the fore.
His amendment is one which is
straightforward and cleary protects
shareholders by requiring that they be
presented with information relevant
to their investments, and which subse-
quently they may vote on.

I understand that an earlier draft of
the bill we are now debating contained
a provision which also addressed the
issue of goldern parachutes, and I am
disappointed that it was dropped in
this version especially given the wide-
spread deprecation of these tactics by
Members of this body ever since 1983
when William Agee floated away from
Bendix with generous severnace pay.
Since then, probably the most incredi-
ble package was the $36 million para-
chute granted Michael Bergerac when
Revlon succumbed to Pantry Pride.
That was $36 million of shareholder
money.

This bill should tackle the abuses of
management in takeover situations,
and as the ranking member of the
committee pointed out in the report
attendent on this bill, it fails to do so.
I urge my collegues to support this
amendment and, in so doing, help bal-
ance this bill with respect to the re-
sponsibilities incumbant upon manage-
ment.

In my mind there is no doubt that
golden parachutes are especially oner-
ous because they are not subject to ap-
proval by shareholders. After all, the
so-called ‘‘severance package' manage-
ment receives as a result of a so-called
hostile takeover comes out of the
shareholder’s pockets and, as many of
my colleagues have pointed out al-
ready, these payments are in the mil-
lions of dollars. Under current law, all
shareholders can do is initiate a civil
action alleging a violation of the busi-
ness judgment rule, a lengthy up-hill
process which may not bring them
their due.

In adopting this amendment, we will
require that management submit to
shareholders its plans to handsomely
reward its top brass if they run their
company so poorly that they become
subject to a hostile takeover. Frankly,
I cannot imagine why the sharehold-
ers would approve such a provision,
but they should have the right to
make that decision. In order to make
clear which shareholders would be
given the right to reject golden para-
chutes if this amendment becomes
law, I ask unanimous consent to insert
an article in the Recorp which cites a
Mercer-Meidinger-Hansen study of the
issue. It contains some eye-opening
facts.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:
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[From the L.A. Times, Sept. 28, 1987]

GOLDEN PARACHUTES—DESPITE CRITICISM,
THE LUCRATIVE SEVERANCE PAYMENTS HavE
TAKEN HoLp IN CALIFORNIA'S CORPORATE
HIERARCHY

(By Bill Sing)

Raymond F. O'Brien probably can't com-
plain too much about his pay. The chair-
man and chief executive of Consolidated
Freightways, a Palo Alto-based transporta-
tion company, earned just under $1 million
for his labors in 1986.

And if the company is taken over and
O’'Brien loses his high-paying job, he
shouldn’t feel too bad either. The company
has agreed to give O'Brien a lump-sum sev-
erance payment—otherwise known as a
‘“‘golden parachute”—worth $3.72 million in
the event of a change in control.

O’'Brien’s golden parachute is among the
largest enjoyed by California executives, but
it is far from unique. Although they have
been harshly criticized by many sharehold-
ers and employee groups as elitist and need-
lessly lucrative, golden parachutes for top
executives can be found at about four of
every 10 major California companies, ac-
cording to a survey conducted for The
Times by the compensation and employee-
benefits consulting firm of William M.
Mercer-Meidinger-Hansen.

Mercer-Meidinger-Hansen's review of the
proxy statements of 239 public companies
statewide found that in some industries,
such as entertainment and financial serv-
ices, more than half of the companies sur-
veyed provided golden parachutes.

“The proliferation of golden parachutes is
the direct result of the merger mania of
recent years,"” said Michael O. McCullough,
a Mercer-Meidinger-Hansen associate and
director of the survey. Golden parachutes,
he said, were virtually non-existent four
years ago. Despite continuing criticism of
the severance payments, they continue to
grow and have become so commonplace that
many executives expect them as a condition
of employment, McCullough said.

Executives with parachutes constitute a
who's who of California's corporate elite.
Turnaround artist Sanford C. Sigoloff of
Wickes Cos. has one, as does movie mogul
Alan Ladd Jr. of MGM/UA Communica-
tions Co. Other parachute-clad local execu-
tives include National Medical Enterprises
Chairman Richard K. Eamer, Fluor Corp.
Chairman David S, Tappan Jr., Lockheed
Chairman Lawrence O. Kitchen, Caesars
World Chairman Henry Gluck, Glenfed
Chairman Raymond D. Edwards and H. F,
Ahmanson & Co. Chairman Richard H.
Deihl.

The Gap Inc. President Millard S.
Drexler, California’s highest-paid executive
last year with total compensation of $7.7
million, also has a parachute. Half of the
state’s 10 highest-paid executives, as ranked
in The Times' 1986 survey of California ex-
ecutive pay, are covered by the controversial
plans.

Golden parachutes—legally defined as sev-
erance packages for executives that take
effect under a change in control—vary
widely between companies, the Mercer-Mei-
denger-Hansen survey shows. Many plans
offer a lump-sum payment equal to a multi-
ple of the executive’s current salary. But
some offer only one year of base pay while
others offer as much as five times base, even
though some of the higher amounts may be
considered excessive by the Internal Reve-
nue Service and may subject the recipient to
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a penalty tax, Mercer-Meidinger-Hansen's
McCullough said.

Many parachutes also offer other bene-
fits, such as accelerated vesting in pension
plans and stock options.

Some executives get parachutes even if
they don’t lose their jobs under a change in
control. Some get them even if a suitor ac-
quires as little as 10% of the company's
voting stock. Parachutes at Walt Disney Co.
and Pacific Scientific Co. even provide for
reimbursement of legal fees—in case the ex-
ecutive sues an acquiring company if it
won’t honor the golden parachute.

In a growing number of cases, parachutes
are extended to entire management teams,
not just the chairman or chief executive,
Companies with these “group” parachutes
include Litton Industries, Henley Group,
Advanced Micro Devices, Great American
First Savings Bank, Times Mirror, Gene-
tech, First Interstate Bancorp, Farmers
Group and Whittaker Corp.

A number of companies around the coun-
try—among them Mobil, American West, Di-
amond Shamrock and Herman Miller Inc.—
offer so-called tin parachutes that provide
benefits for all employees, non-management
as well as management. Because companies
are not required to disclose these tin para-
chute arrangements, Mercer-Meidinger-
Hansen could not determine which Califor-
nia companeis have them.,

Some companies, such as Occidental Pe-
troleum, Walt Disney Co. and Gibraltar Fi-
nancial Corp., exclude their chief executives
but include other senior executives. At least
one California company, Amfac Inc., ex-
tends parachutes to its directors.

Of course, many firms eschew parachutes.
Some executives clearly don’t need them.
Columbia Savings & Loan Assn. Chief Exec-
utive Thomas Spiegel, fifth on The Times’
list of highest-earning California executives
in 1986 with total compensation of $3.86
million, does not have a parachute. Why
should he? He, his family and other compa-
ny insiders control more than half of Co-
lumbia's stock, making a hostile takeover
highly unlikely.

Other firms, such as Avery International,
provide parachutes but require that some of
the executives receiving them actively seek
new employment to receive payments.

The overwhelming majority of firms with
parachutes, however, don’t require that ex-
ecutives seek new jobs. Some, in fact, may
continue to make parachute payments even
after the executive finds a new job.

These and other parachute benefits con-
tinue to arouse critics, among them share-
holders, employees and some corporate ex-
ecutives.

“In the last couple of years, it appears ev-
erybody has installed golden parachutes for
the benefit of [managements] but not for
the benefit of shareholders,” said Thomas
E. Flanigan, chief investment officer for the
California State Teachers Retirement
System, one of the nation’s largest pension
funds and a shareholder of many firms with
parachutes.

When allowed a shareholder vote on the
plans, the fund has turned thumbs down in
every case in the past two years, said Janice
M. Hester, the fund's corporate affairs ad-
viser.

Parachutes are unfair, critics say, because
ordinary workers on the shop floor often
lose their jobs in takeovers with little or no
severance pay. Top executives already are
overpaid, these critics contend.

Furthermore, parachutes protect incum-
bent managements and reward mediocrity,
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critics say. Companies likely to be takeover
targets often are poorly managed, they con-
tend. Able managers who do get displaced in
takeovers can find new jobs quickly since
there is demand for executives with proven
track records, critics argue.

“If you believe in free enterprise and com-
petition, then managements should be com-
peting . . . to make their stock price so high
that nobody can take them over,” said
Joseph F. Alibrandi, chairman and chief ex-
ecutive of Los Angeles-based Whittaker and
a leading corporate critic of parachutes.
“Stockholders shouldn't be required to
make sure that managements that haven't
performed can [earn high severance pay-
ments] before finding another job."

Whittaker does have a parachute plan,
but it is a group plan that only provides for
employees to be credited an additional five
years in the company's pension plan. Ali-
brandi says he and other senior executives
refuse to participate in any plan that would
grant lump-sum payments.

PROPONENTS STATE CASE

Parachute proponents counter that the
payments have become a necessity for cor-
porations to recruit top managment, par-
ticularly in industries with high merger and
takeover activity,

It typically takes between six months and
two years for top executives to find new
jobs, said Gilbert E. Dwyer, president of a
New York executive recruiting and counsel-
ing firm bearing his name. Executives’ de-
mands for parachutes as a condition of
taking a new job are met by companies in
about two-thirds of cases, said Dwyer, a pro-
ponent of parachutes.

More important, Dwyer added, parachutes
protect shareholder interests because execu-
tives with parachutes will worry less about
losing their jobs in takeovers and instead
will concentrate on getting the best deal for
shareholders, instead of for themselves.

The Mercer-Meidinger-Hansen survey
indeed shows that companies in industries
with a high-level or merger activity (such as
banking) or frequent management changes
(such as entertainment) offer parachutes
more frequently.

Four of the seven (57.1%) entertainment
companies surveyed had parachute arrange-
ments. Of financial institutions, including
banks, savings and loans and insurance
firms, 64% had parachutes.

The parachute propensity of banks and
Sé&lLs can also be attributed to anticipation
of the liberalization of California’s inter-
state banking laws in 1981, when many out-
of-state banks may acquire California
banks, suggested Randall W. Hill, who spe-
cializes in placement of financial-services
executives for the executive search firm of
Spencer Stuart,

“Golden parachutes are a defensive mech-
anism,” Hill said. “In such an uncertain
time for financial institutions today, they've
got to offer them.”

But some parachutes can be unfurled at
even the slightest hint of a change of con-
trol. Financial Corp. of Santa Barbara,
Valley Federal Savings & Loan Assn. and
Great American First Savings Bank will ac-
tivate parachutes for certain key executives
even if an outside suitor acquires only 10%
of voting shares. By contrast, Wrather
Corp. requires a suitor to have 80% before
its parachutes are opened.

Executives at Wickes and Consolidated
Freightways will get parachutes if the com-
pany ceases to be publicly held. Executives
at several companies, including San Diego
Gas & Electric, Zenith National Insurance
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Corp., Westamerica Bancorp., Henley
Group and Varian Associates, will open
parachutes if the company sells certain
assets, possibly even if no change of control
occurs.

CooperVision and Far West Financial
Corp., grant parachutes to executives even
if they don't lose their jobs in a takeover.
“You don't even have to jump off the
plane” to get golden parachutes at these
firms, said William F. Spear, technical pro-
fessional at Mercer-Meidinger-Hansen.

Some firms, such as Brae Corp. and
Zenith National Insurance, include consult-
ing arrangements in parachutes. One of the
most lucrative is that enjoyed by Merv Adel-
son, chairman and chief executive of Lori-
mar Telepictures. His parachute calls for
him to serve as a consultant for five years
after termination at half his full-time pay.
His cash compensation in 1986 was $553,383.

Van Nuys-based Superior Industries Inter-
national provides some added protection for
its parachutes for three senior executives.
Their lump-sum payment is assured because
it is backed by a letter of credit, Mercer-
Meidinger-Hansen’s McCullough said.

Who's got the biggest parachute of them
all? No one knows for sure, McCullough
said, because only about 40 firms surveyed
quantified the value of their parachute
agreements or provided enough information
about base pay, stock options, pension plans
and other items to allow an independent de-
termination.

Some companies obscure the agreements,
McCullough said, noting that parachutes
are mentioned in any of a number of spots
in proxy statements.

But while exact dollar values are hard to
gietennme. some plans appear quite luera-

ve.

Cooper Vision is among the more gener-
ous on base pay, awarding three senior ex-
ecutives five times their base salary, Great
Western Financial Chairman James F.
Montgomery and President John F. Maher
would receive compensation and other bene-
fits as if they had remained fully employed
for five years.

Another generous firm is Walt Disney Co.,
which offers a variety of pay and benefits to
Richard A. Nunis, president of three com-
pany theme park subsidiaries. Nunis’ pack-
age includes a portion of base salary and
payments based on bonuses, stock options
and pensions. Nunis' parachute also in-
cludes reimbursement of legal fees and ex-
penses.

Among those that do quantify parachutes,
the award for the biggest goes to O'Brien of
Consolidated Freightways. His $3.72-million
plan is followed by Lockheed President
Robert A. Fuhrman at $3.22 million, Nation-
al Education Chief Executive David H.
Bright at $2.72 million and Lockheed Execu-
tive Vice President Vincent N. Marafino at
$2.63 million.

But singling out these executives as
having the biggest parachutes would be
unfair because others with more lucrative
arrangements may not have disclosed their
values, McCullough notes. The ones who
disclose “‘are really the good guys,” he said.

This amendment builds upon the
provisions we adopted in the Tax
Reform Act of 1986 which, as the dis-
tinguished chairman of the Banking
Committee has noted, dramatically
taxes golden parachutes at a higher
rate than other kinds of income. In my
mind, this provision was a step in the
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right direction toward curtailing the
use of golden parachutes, and the
amendment before us is another im-
portant such step.

I cannot see why anyone would
oppose this provision, especially at a
time when the issues of plant closings
are so hotly disputed. Surely no one
would agree that we should allow man-
agers to write their own reward pack-
ages when they do not want to adopt
plant closings provisions that will pro-
tect employees who are not nearly so
well compensated and probably face
great personal difficulties as a result
of job loss.

I thank my colleague for offering
this amendment.

Mr. SPECTER. Mr. President, I am
voting in favor of the Armstrong
amendment which would prohibit the
payment of so-called golden para-
chutes to corporate management who
are ousted as a result of corporate
takeovers. These corporate managers
often take with them from the corpo-
rate coffers excessive severance pay-
ments.

The problem of excessive golden
parachutes is not new. In 1984, Con-
gress changed the tax laws to discour-
age excessive golden parachute sever-
ance agreements. Although well inten-
tioned, these provisions worked poorly,
with many corporate managers peg-
ging their parachute payments to skirt
the tax penalty.

To address this golden loophole, sec-
tion 3 of my bill S. 634 would lower
the 300-percent threshold on golden
parachutes to 200 percent of an execu-
tive’s average annual compensation
and would increase the excise tax pen-
alty from 20 to 50 percent.

While the Armstrong amendment
does not lower the 1984 threshold or
increase the tax penalty, it does in-
crease the accountability of corporate
management to shareholders. Under
this amendment, any golden para-
chute arrangement would be prohibit-
ed unless approved by shareholders
within 2 years. By bringing the glare
of public scrutiny to bear on these
golden parachute arrangements, the
Armstrong amendment would help to
restore public confidence in corporate
management. By invalidating golden
parachute agreements unless approved
by the shareholders within 2 years,
the Armstrong amendment would put
an end to this inappropriate practice.

The PRESIDING OFFICER. The
question occurs on division I(a) of the
amendment offered by the Senator
from Colorado.

On this question, the yeas and nays
have been ordered, and the clerk will
call the roll.

The assistant legislative clerk called
the roll.

Mr. CRANSTON. I announce that
the Senator from Delaware [Mr.
BipeN], is absent because of illness.
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The PRESIDING OFFICER. Are
there any other Senators in the Cham-
ber desiring to vote?

The result was announced—yeas 98,
nays 1, as follows:

[Rollcall Vote No. 193 Leg.]

YEAS—98
Adams Glenn Moynihan
Armstrong Gore Murkowski
Baucus Graham Nickles
Bentsen Gramm Nunn
Bingaman Grassley Packwood
Bond Harkin Pell
Boren Hatch Pressler
Boschwitz Hatfield Proxmire
Bradley Hecht Pryor
Breaux Heflin Quayle
Bumpers Heinz Reid
Burdick Helms Riegle
Byrd Hollings Rockefeller
Chafee Humphrey Rudman
Chiles Inouye Sanford
Cochran Johnston Sarbanes
Cohen Karnes Sasser
Conrad Kassebaum Shelby
Cranston Kasten Simon
D'Amat: K d Simpson
Danforth Eerry Specter
Daschle Lautenberg Stafford
DeConcini Leahy Stennis
Dixon Levin Stevens
Dodd Lugar 8
Dole Matsunaga Thurmond
Domenici MeCain Trible
Durenberger McClure Wallop
Evans McConnell Warner
Exon Melcher Weicker
Ford Metzenbaum Wilson
Fowler Mikulski Wirth
Garn Mitchell
NAYS—1
Roth
NOT VOTING—1
Biden

So division I(a) of the amendment
(No. 2374) was agreed to.

Mr. ARMSTRONG. Mr. President, I
move to reconsider the vote by which
division I(a) of the amendment was
agreed to.

Mr. METZENBAUM. I move to lay
that motion on the table.

The motion to lay on the table was
agreed to.

Mr. ARMSTRONG. Mr. President, is
the Senate in order?

The PRESIDING OFFICER. The
Senate is not in order. Will the Senate
please be in order?

The Senator from Colorado.

DIVISION I(b)

Mr. ARMSTRONG. Mr. President, I
am grateful to all Senators for their
approval of the antigolden parachutes
amendment. If I understand the par-
liamentary situation, the next division
of the amendment to be presented is
the antipoison pill provision. It is the
same concept, same issue, same argu-
ments pro and con, it seems to me. I
presume and hope that the vote will
be the same or very nearly the same.

Let me just take a moment, however,
to explain, for those who have not
been following carefully, exactly what
a poison pill is. A poison pill, Mr.
President, is one of about four differ-
ent types of antitakeover devices that
companies have employed against so-
called hostile takeovers.
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Mr. METZENBAUM. Mr. President,
may we have order in the Senate?

The PRESIDING OFFICER. The
Senator from Ohio is correct. There is
not order in the Senate. Senators are
visiting on various other issues on the
floor. May we have order here, please,
and attention for the Senator from
Colorado?

The Senator from Colorado.

Mr. ARMSTRONG. Mr. President, I
was going to take just a moment to ex-
plain four common types of anti-take-
oiver devices, some of which are abu-
sive.

The first is the so-called supermajor-
ity amendment, to lock in the oper-
ations or the assets of a corporation.
The second is what is termed a fair
price amendment. A third is what they
call classified boards, that is where
you have staggered terms for the
board of directors so the new owners
of corporations could not elect a ma-
jority of the board of directors, even
though they controlled a majority of
the stock. The fourth and in many
ways the most insidious, most destruc-
tive, truly the most abusive of all, is
the poison pill. That is a special form
of stock issue in which, upon a takeov-
er, that is where 50 percent or more of
the shares of the company change
hands, there is triggered an issue of
preferred stock, the effect of which is
dilute the ownership by all other
stock.

In other words, if the directors of a
company are sitting around the board
room someday and see on the horizon
the possibility that somebody might
come along and want to buy from the
owners of the shares a majority of the
shares of the company, they simply
conspire among themselves to say: If
that happens, then we will trigger a di-
luting stock issue, an issue of stock
that might be out at prices much less
than the actual pro rata basis on
which corporate shares could be
valued. Maybe at only 75 percent of
the value. Maybe at only half the
value. Maybe in a way which would be
so destructive that it would literally
collapse the market for the stock.

Mr. President, golden parachutes are
reprehensible but poison pills are ab-
solutely the death knell for any corpo-
ration that suffers the execution of a
poison pill strategy. It is unfair. It is
abusive. It violates the rights of all
shareholders, not just acquiring share-
holders but truly of all shareholders.

So, Mr. President, for all of the same
reasons that we have approved an an-
tigolden parachute amendment I hope
and believe that the Senate will ap-
prove an antipoison pill amendment.

Let me make one thing clear and
then I will be happy to yield because I
know others wish to speak on this.
Even though I personally disapprove a
poison pill under any circumstances, at
least I cannot think of any circum-
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stances under which I would personal-
ly think a poison pill was equitable or
fair or just or well advised or meritori-
ous, our amendment, the amendment
offered by the Senator from Ohio [Mr.
METZENBAUM], the Senator from Texas
[Mr. GrammM], and the Senator from
Alabama [Mr. SHELBY], and I, does not
flatly preclude the use of poison pills.
It says if the management of a corpo-
ration is foolish enough to want to
adopt such a measure of this type, it
must submit the issue to a vote of the
stockholders. And it must be approved
by the stockholders before it becomes
effective.

So even in this amendment, though
I myself can see no justification for
poison pills, we do not take the ulti-
mate step of outlawing them. We just
say that the shareholders, the ones
that are subject to be disadvantaged,
ought to have a chance to vote on the
issue,

The PRESIDING OFFICER. The
Senator from Ohio.

Mr. METZENBAUM., Mr. President,
I am a principal cosponsor of this
amendment which, in my opinion,
would take away one of management’s
favorite antitakeover devices: the
adoption of a poison pill.

Let's face it, there are situations in
which takeovers are hurtful, there are
situations in which they are helpful.
But that is not the issue before us.

The issue before us has to do with
whether or not corporate management
has the authority to put in place a
poison pill, that is, the issuance of a
security at a bargain price or with spe-
cial voting rights contingent on trans-
fer of corporate control, and redeem-
able at a premium. In other words, if
somebody is going to take the corpora-
tion over, they are going to get this
poison pill that greatly increases the
cost of the takeover and effectively ne-
gates or impinges upon the equal
voting rights that all shareholders
should have. By swallowing this ex-
pensive poison pill, management, of
course, hopes it will defer bidders from
even trying to take over the company.

Now, the committee bill contains no
restrictions on poison pills, despite the
fact that over 400 companies have
adopted them as a takeover defense,
without shareholder approval. And, as
I said yesterday, I commend the com-
mittee for the bill that it has brought
to the floor. But I think we just have
to go somewhat further to deal with
some of these issues, the first one of
which was voted on a few minutes ago;
the second one of which is before us in
this antipoison bill provision.

Management says they swallow
poison pills simply to protect share-
holder investment. I do not buy that. I
do not buy that at all. They swallow
poison pills for the purpose of protect-
ing themselves with little regard to
the impact upon the shareholders, the
employees, or the community, time
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and time again, you see management
rushing to a poison pill not to protect
the shareholders—they could care less
about the shareholders; not to protect
the community, they are not con-
cerned about it—but to protect them-
selves.

Their argument is hard to believe,
given the increasing number of court
decisions throwing out poison pills as
primarily a device for protecting en-
trenched management at sharehold-
ers’ expense. This ought to be known
as the shareholders’ rights amend-
ment because it has to do with the
right of all shareholders to participate
in the decision as to whether or not
you are going to issue a security at a
special price, or with special voting
rights, if somebody comes in to take
over the company.

But even if the assertion of manage-
ment were true, our position is that
the shareholders have a right to
decide whether a poison pill defense is
best for them and best for their invest-
ment. We must not leave the decision
just to management, which has an in-
herent conflict of interest in preserv-
ing its own position.

Some say that increasing court deci-
sions invalidating poison pills make a
Federal poison pill restriction unneces-
sary. I could not disagree more. Litiga-
tion is expensive, unnecessary, and
usually arises only after an actual
tender offer is made. Litigation to de-
termine the validity of the poison pill
is very expensive, indeed.

With this legislation you avoid that
court expense and you give the share-
holders a right to decide whether they
agree or disagree with the manage-
ment. Going the litigation route does
not protect the shareholders against
abusive poison pills which are swal-
lowed in anticipation of tender offers
which are never made because of the
company's poison pill defense.

When a tender offer is made, quite
often the shareholders really become
the beneficiaries. The stock is selling
at $40 and somebody is willing to pay
$60 or $70. That is hardly a heinous
crime, hardly an egregious act. But
the management steps in when they
see that developing, or think it may
develop, and put in place this poison
pill which makes it almost impossible
for somebody to come in and make
such an offer, And if they do, in order
to knock out the poison pill, they must
get involved in lengthy and expensive
litigation. That is not the way it
should be.

We should look to the shareholders
of this country as those who have put
their money up in defense of the free
enterprise system. They want a share
of that free enterprise system. And if
somebody comes along and says that
they want to pay $60 or $70 for their
share of that system, even though the
stock is only selling at $40, there
should not be any artificial impedi-
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ment standing in the way of permit-
ting them to pay $60 or $70 and per-
mitting the shareholders to get the
benefit. But poison pills do just that.
They stand in the way of shareholders
getting a full return on their invest-
ment,

The courts alone cannot stop abuse
of the poison pill defense. Nor can
shareholders, who are at a natural dis-
advantage in any attempt to vote
down a poison pill plan. Only Congress
can effectively restrict harmful poison
pills.

This amendment does that by pro-
hibiting poison pills unless they are
approved by a majority of sharehold-
ers or authorized by an SEC exemp-
tion. This amendment protects share-
holders, and I urge the Senate to ap-
prove it.

Mr. PROXMIRE addressed the
Chair.

The PRESIDING OFFICER (Mr.
FowLER). The Senator from Wiscon-
sin, the chairman of the committee.

Mr. PROXMIRE. Mr. President, I
strongly and flatly oppose the amend-
ment offered by the distinguished
Senator from Colorado. The issue is
not poison pills; it is not corporate
takeovers. It is who is to regulate cor-
porations.

If this amendment is adopted, we
can forget about 200 years of produc-
tive history in which States—the State
of Georgia, the State of Wisconsin,
the State of Ohio, the State of Colora-
do—have regulated corporations.

Senator ARMSTRONG proposes to
adopt a Federal law that will make it
more difficult for corporate boards of
directors to look out for the interest of
their shareholders during a takeover
contest. Boards of directors either
prior to or during abusive two-tier
tender offers will adopt shareholders
rights plans to defend the interests of
shareholders from corporate raiders.

An example of a shareholders rights
plan was that adopted by the board of
the Revlon Co. which provided Revlon
shareholders with a right to exchange
Revlon stock for a Revlon note valued
at a price considerably higher than
the market value of the stock. Senator
ARMSTRONG would call such a share-
holders rights plan a poison pill and
make it more difficult for boards to
adopt such plans. The State court
which reviewed the Revlon plan, how-
ever, found that the Revlon board had
protected the shareholders from a
hostile takeover at a price consider-
ably below the company’s intrinsic
value. That is what they are. Such
plans often ensure that shareholders
get more for the stock during a hostile
takeover.

This example illustrates why it
makes no sense to adopt a Federal law
restricting companies in adopting
shareholders rights plans. Senator
ARMSTRONG urges us to do so by calling
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such plans poison pills. That is a mar-
velous name, Who can be in favor of a
poison pill? Management and stock-
holders have considered this to be a
shareholder’s rights plan. To regulate
shareholders rights would in essence
be a gross infringement, as I said, on
the traditional role of States in char-
tering corporations and reviewing
their fiduciary obligations to share-
holders. States have done this for
many years. They are proud of it.
They have done it well. The amend-
ment is designed to favor raiders over
corporate management.

The Banking Committee at first con-
sidered banning “shareholders rights
plans” itself but on studying the issue
it realized that it is State corporate
law that governs the relationship
among corporate officers, directors
and shareholders, and thus establishes
the fiduciary duties, obligations, and
liabilities of the board of directors in
managing the internal affairs of a cor-
poration.

The board of directors of a corpora-
tion is not entitled to behave irrespon-
sibly for they have a fiduciary duty to
their shareholders. In that regard,
their decisions are subject to review by
the courts under the so-called business
judgment rule. Under this rule the
courts will reverse decisions by a cor-
porate board if the board acts in bad
faith or abuses its discretion.

In recent years courts have been in-
creasingly vigilant in scrutinizing deci-
sions by boards of directors that have
antitakeover implications and have
overturned ‘‘shareholder rights plans;
defenses that were adopted to en-
trench management. At the same time
the courts have upheld “shareholder
rights plans” defenses adopted by
management to defend companies and
its shareholders against two-tier
tender offers and other abusive take-
over tactics.

Mr. President, the SEC itself op-
poses Federal regulation of sharehold-
er rights plans defenses. They oppose
this. Chairman Ruder recently stated
that “State courts will entertain legal
challenges to the adoption of such
plans * * * and have invalidated plans
found to be adopted without authority
under state law or in violation of State
fiduciary obligations.” Chairman
Ruder emphasized that investor con-
cerns raised by shareholders rights
plans are being addressed under State
corporate law.

Management adoption of sharehold-
ers rights plans defenses cannot only
protect shareholders from unwanted
takeovers, but studies have shown
such defenses enable companies to win
substantially higher takeover premi-
ums than companies without pills. Let
me give an example.

A recent study by Georgeson & Co.,
Inc., of takeovers that occurred be-
tween January 1, 1986, and October
19, 1987, determined that companies
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protected by shareholder rights plans
received takeover premiums that were
69 percent higher than the premiums
received by companies without such
plans.

So the stockholders have benefited
from this. The stockholders have ben-
efited, and the courts stand there to
judge these to make sure they are not
discriminatory and unfair for the
people who would take over a corpora-
tion.

At any rate, the Georgeson study
found this resulted in the transfer of
an additional $3.9 billion to the share-
holders of the projected companies.

Mr. President, the Congress should
permit States to continue to regulate
the internal working of the corpora-
tions they charter. We should not
start down the road of federalizing our
corporate law. Throughout our history
we have found that the States are
closer to and can respond quickly to
deal with the changing needs of the
corporations they charter and the
needs of the shareholders of these cor-
porations.

It makes no sense to have the Feder-
al Government step into this area and
forbid corporate boards from ‘“‘acting
quickly to defend shareholders where
quick action is needed."”

Once again, I want to reiterate what
I said at the beginning. This amend-
ment, if adopted, is the first step
toward a complete Federal regulation
of corporations. It will end a 200-year
history. We have letters from the Gov-
ernors, letters from the attorneys gen-
eral of various States, letters from all
the organizations representing the
States opposed to this kind of action
that has been proposed by the distin-
guished Senator from Colorado.

Mr. President, I yield the floor.

Mr. SARBANES addressed
Chair.

The PRESIDING OFFICER. The
Senator from Maryland.

Mr. SARBANES. Mr. President, I
rise to join my colleague and distin-
guished chairman of the Banking
Committee in opposition to this
amendment.

I think it is very important at the
outset to understand that the amend-
ment represents a radical departure
from the traditional balance between
the Federal and State role in corpo-
rate governance. It is important to
separate out the position one might
take on the substance of the issue, and
on the State role in corporate govern-
ance. You can make a case for share-
holder protection, shareholders’ rights
plans and there are arguments that
can be made against them. It is a very
complicated issue and, in many in-
stances, as the distinguished chairman
has said, a shareholders’ rights plan
has very clearly been used to the ad-
vantage of the shareholders of a par-
ticular corporation. They have been
important in fighting off an abusive

the
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takeover. They have been important
in eliminating the inequities that are
associated with a partial or two-tier
tender offer where someone seeks to
acquire a company and does acquire
initial stock moving toward a control-
ling position at a higher price and
then comes in with a lower price to
the disadvantage of the remaining
shareholders. Their shareholders’
rights plans serve as a protection in
those instances.

But in addition to how you reach a
judgment on the substance, the fact of
the matter is that these issues have
been left traditionally, under our
system, to be decided by State law.

State law currently prescribes when
shareholders must approve corporate
action. For most corporate actions, in-
cluding the adoption of shareholders’
rights plans, State law authorizes di-
rectors to act on behalf of the share-
holders and, at the same time it does
that, it imposes on directors a fiduci-
ary duty to protect and promote the
shareholders’ interest.

The directors do not have carte
blanche to act as they may choose.
They have to act consistent with the
fiduciary duty which is placed upon
them to protect and promote the
shareholders’' interests. This responsi-
bility of the directors is reviewed by
the courts on a case-by-case basis and,
in fact, they will invalidate those in-
stances in which the fiduciary duty
may have been breached.

The fact remains that we have left
this important matter of corporate
governance to be determined under
State law. This provision would elimi-
nate that, and it would move the Fed-
eral Government into an area which
helietofore we have left to State con-
trol.

Second, I simply want to point out
on the substance that the requirement
of shareholder approval, which is con-
tained in this bill, although the spon-
sor says he cannot envision any in-
stance in which he thinks it would be
warranted to even have such a share-
holder rights plan—and I disagree
with that—I think there have been in-
stances on the record in which share-
holders’ rights plans have been effec-
tively used to the advantage of the
shareholders and constitute an impor-
tant protective device.

In any event, the requirement of
prior shareholder approval, in effect,
would mean that you could not have
such plans. The effort to put in place
a plan ahead of time designed to ad-
dress a specific situation would prob-
ably not be possible because you could
not anticipate every situation.

The effort to address a specific situa-
tion when it arose probably could not
be done in a timely fashion because it
would take time to determine what
type, if any, of a shareholders’ rights
plan is an appropriate response to a
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particular takeover threat. It would
take time to prepare the necessary dis-
closure documents, to call a sharehold-
ers’ meeting, and obtain the approv-
al—meanwhile the 35 days provided in
this bill in which a takeover can pro-
ceed, would run out,

Now, these defenses, the sharehold-
er rights plans, have been used in a
number of instances in order to pro-
tect against abusive takeovers. The
courts have upheld those when they
have been questioned, the question
being did the directors abide by their
fiduciary duty. There have been court
cases in which the courts have in
effect found that the directors were
actually protecting the shareholders,
in one instance from a hostile takeover
below the price of the company’s in-
trinsic value while retaining sufficient
flexibility to address any proposal
deemed to be in the shareholders’ best
interests. The adoption of the rights
plan was within the protection of the
business judgment rule and in the cir-
cumstances the plan was adopted in
good faith after reasonable investiga-
tion.

We looked into this matter in the
Banking Committee in the course of
these extended hearings to which I re-
ferred yesterday, and we realized after
a careful examination of the share-
holders’ rights plans which had been
used that it is a very complicated and
complex issue, that it is State corpo-
rate law that governs the relationship
among corporate officers, directors,
and shareholders. It is the State law to
which we have looked in the past to
determine this relationship between
the officers, the directors, and the
shareholders, and it is to this law that
we have looked for the fiduciary
duties, obligations, and liabilities of
the board of directors in managing the
internal affairs of a corporation. So
there is an existing body of law which
applies to these issues. The courts
have been interpreting that over the
years. The board of directors are not
entitled, I emphasize not entitled, to
behave irresponsibly. They have to act
according to their fiduciary duty to
the shareholders, and that behavior is
reviewable by the courts. The courts
will in fact reverse behavior which
they find an abuse of the so-called
business judgment rule. So there is a
balance that is now in place in the op-
eration of the corporate governance
system, which it seems to me enables a
proper weighing of the arguments in
the particular case.

This amendment eliminates all of
that. It takes an issue which has tradi-
tionally been handled at the State
level, in effect raises it to the Federal
level, seeks to impose a Federal rule on
corporate governance, and eliminates
the ability for a case-by-case determi-
nation which exists under State law.
The courts in the States have looked
again and again at the decisions of
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boards of directors when they take
action with respect to takeover efforts.
They in fact have reversed them in in-
stances in which it was found that
they were designed simply to protect
an entrenched management. On the
other hand, they have upheld these
plans in those instances in which it
was found that management adopted
them in order to defend the companies
and their shareholders against two-
tier tender offers and other abusive
takeover tactics.

Now, the chairman of the committee
made reference to the position of the
chairman of the Securities and Ex-
change Commission, who has indicat-
ed his opposition to Federal regulation
of shareholder rights plans. He stated
that:

State courts will entertain legal challenges
to the adoption of such plans and have in-
validated plans found to be adopted without
authority under State law or in violation of
State fiduciary obligations.

He goes on to note:

Investor concerns raised by poison pills
:la.re being addressed under State corporate
aw.

Mr. President, I submit that the
Congress should continue to permit
the States to regulate the internal
workings of the corporations they
charter, that there are arguments for
and against shareholder rights plans.
A good deal of one’s judgment about
them depends on the specific circum-
stances of the case, the nature of the
takeover effort, and the nature of the
shareholders’ rights plan adopted to
counter the takeover effort. There are
documented instances in which these
shareholders’ rights plans have clearly
worked to the advantage of the com-
pany and to the advantage of the
shareholders. I submit that this
matter should remain in the area of
State decisionmaking.

There is a fundamental threshold
which this amendment is seeking to
cross, and that is into matters of cor-
porate governance which have been
traditionally left to the States. Par-
ticularly in those instances in which
there is an argument for them against
the substance of what is proposed to
be done, the difficult judgments about
shareholder protections and the fidu-
ciary responsibilities of corporate di-
rectors are best left to State legisla-
tures and State courts to make, which
is the arena in which they have been
made traditionally. It is clear that in
some instances shareholders’ rights
plans in fact serve a useful purpose in
assuring fair treatment for sharehold-
ers, for instance, in the case of two-tier
tender offers where an acquirer buys
up a controlling share of a company at
a high price and then pays the rest of
the shareholders a low price.

Clearly, in those instances the courts
have in fact examined shareholders’
rights plans designed to address that
very situation and have upheld them
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as being reasonable, as meeting the fi-
duciary duties of the directors to the
shareholders and as representing a
proper exercise of the business judg-
ment rule.

Mr, President, I urge the Senate to
reject this amendment and to permit
the States to continue to regulate the
internal workings of the corporations
which they charter, which has been
the traditional approach in this coun-
try.

Mr. President, I yield the floor.

Mr. ARMSTRONG address the
Chair.

The PRESIDING OFFICER. The
Senator from Colorado, [Mr. ARM-
STONG].

Mr. ARMSTRONG. Mr. President,
the reddest red herring we have seen
in this Chamber in a long time is the
notion that there is a states-rights
issue contained in the Armstrong-
Metzenbaum-Shelby-Gramm amend-
ment. There is not any such thing. It
is exactly the same issue as we voted
on a few moments ago in golden para-
chutes. We are not telling corpora-
tions how to run their business. We
are saying with respect to those corpo-
rations in interstate commerce—we are
not talking about any corporations
that are not in interstate commerce,
but with respect to those that are in
interstate commerce, and as a practi-
cal matter, we are talking with those
that have hundreds, even thousands,
of shareholders scattered all over the
country. But with respect to those cor-
porations, we are saying that they
should not have golden parachutes.

The logical extension of that, if it is
not an undue burden on the States, if
it is not an unreasonable interference
in States’ rights for us to outlaw the
golden parachute practice, is surely it
is not an unreasonable extension of
that principle to say that the even
more egregious, the more dangerous,
the most costly, the more divisive, the
more destructive poison pills can
equally be addressed by the Congress.

Honestly, to argue that is a States’
rights issue, it seems to me, is pretty
far-fetched, but I am a respecter of
States’ rights. I am a person who be-
lieves—and I mentioned this yester-
day—that for the most part, we ought
to leave to the States those matters
which are properly within their juris-
diction, those things which are closest
to home, and where they are the most
responsive to local citizens.

That is not the case when you are
talking about great national corpora-
tions. These corporations may be
headquartered in New York, they
might be headquartered in Delaware,
they may have a home office in Wis-
consin, Colorado, or Alabama. But the
fact of the matter is their sharehold-
ers are everywhere,

Under the circumstances, it seems to
me when you get down to basic issues
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of protecting the rights of sharehold-
ers—in this case, all we are talking
about is their right to vote before a
poison pill plan, a plan that would
dilute the owmnership and in many
cases actually destroy the corpora-
tion—before such a plan is adopted,
they ought to have a chance to vote.
Somebody may think that is a big
burden on States’ rights. I do not be-
lieve it.

Mr. PROXMIRE. Will the Senator
yield on that point?

Mr. ARMSTRONG. Yes; I am happy
to yield to my friend from Wisconsin.

Mr. PROXMIRE. I am surprised my
good friend from Colorado is arguing
that because the corporations are in
interstate commerce there should be
no limit on the governance by the
Congress. The fact is that virtually
every corporation in this country,
every corporation that is listed on the
New York Stock Exchange, every cor-
poration that is held broadly by the
publie, is in interstate commerce. All
of them are chartered in States. The
States treasure that chartering, and
they have done an excellent job
through the years.

So, the fact that a corporation has
stockholders in all 48 States or all 50
States, the fact is that a corporation
may have its headquarters in one
place, many of its operations else-
where, is really irrelevant. It is where
the State is chartered that determines
the kind of governance that we have.

If the Senator is going to take the
position that whatever corporation in
interstate commerce should be regu-
lated by the Congress of the United
States, we are a Federal body after all,
regulated by Federal regulatory insti-
tutions like the SEC which, incidental-
ly, says they think the States should
govern in this case, there is no ques-
tion in my mind that the Senator is
taking a radical position which is cer-
tainly opposed to the interpretation
that States have. That is why they
have written us and told us that they
are very much opposed to having the
Federal Government move in on their
territory in instances such as this and
they specifically cite the shareholders
rights plans.

Mr. ARMSTRONG. Mr. President, if
I were to advance the proposition that
the Senator from Wisconisn has men-
tioned he would have every reason to
be surprised, but I do not suggest for a
minute that the mere fact that a cor-
poration operates in interstate com-
merce or has multistate shareholders
means there should be no limit on the
actions of Congress in regulating the
corporations.

For the most part corporate govern-
ance is wisely left to the States. But
the practical situation we face is this:
that a corporation which is headquar-
tered in one State and is governed in
the main by the laws of that State
begin to have a different set of respon-
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sibilities when it sells the share of the
corporations to people in other States
and particularly when a circumstance
arises where the rights of the share-
holders in another State are seriously
compromised, where they are seriously
abused. I think that is the case with
these poison pills and golden para-
chutes.

Mr. PROXMIRE. If they are abused,
you have State courts to step in and
act under those circumstances. They
do. We have a fine record, as the Sena-
tor from Maryland documented so
well, of moving in and acting and pro-
tecting the interests of all concerned,
including those who would acquire the
corporation.

Mr. ARMSTRONG. Mr. President,
this is a matter about which reasona-
ble men can disagree. But the point I
was addressing, and I want to move to
the substance of the issue in a
moment, at the outset is the threshold
issue of States rights. We have been
regulating this kind of question for a
long time. It does not seem to me,
others may disagree, that this is any
new departure. Certainly it is no new
departure from the amendment which
we have just adopted by a nearly
unanimous vote. It is the same essen-
tial principle.

Mr. SARBANES. Will the Senator
yield on that point?

Mr. ARMSTRONG. Yes.

Mr. SARBANES. I submit to the
Senator that there is a very sharp dif-
ference.

Mr. ARMSTRONG. Mr. President, I
am unable to hear the Senator. I beg
the Senator's pardon.

The PRESIDING OFFICER. The
Senate will be in order.

Mr, SARBANES. I will submit there
is a very sharp distinction between the
golden parachute amendment and this
one. The golden parachute amend-
ment does not go to the heart of the
corporate governance question. This
amendment does. This question goes
to the very heart of the State law de-
veloped by State legislatures in State
courts with respect to the relationship
of officers, directors, and sharehold-
ers. And the fiduciary duty is an obli-
gation and a liability. We have State
laws, which are examined in the courts
on a case-by-case basis, and in some in-
stances courts, have upheld sharehold-
er rights plans as a proper action by
the board of directors which defended
the interests of the shareholders and
in other instances has turned them
down for abuse of the directors discre-
tion exercising the fiduciary judg-
ment.

I appreciate that the Senator comes
from a point of view that none of
these shareholder rights plans—I
think the language he uses is that he
could not envision a situation in which
he thought a shareholder rights plan
would be desirable or appropriate or
proper. But he is going to allow for
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that to happen in any event by the
prior shareholders’ approval. But he
could not himself envision such a situ-
ation. The fact of the matter is that
many people do envision such a situa-
tion on the substance, that that par-
ticular judgment has been called into
question in the courts, and in a great
number of instances, the courts have
upheld those shareholder rights plans
as in fact protecting the company and
the shareholders.

The Senator comes from a point of
view that rejects that possibility. That
is not where many others come from.
That is certainly not what the courts
have found. Given the fact, on the
basis of that record, my judgment at
least is that this is a matter in which it
is arguable, clearly arguable in each
instance whether the shareholders
rights plan serves a broader purpose
and function that it ought to be left to
the State law which is the existing
system that we have. We ought not to
cross that threshold of moving the
Federal Government in to deny the
States’ role and in a very important
matter of corporate governance.

Mr. ARMSTRONG. Mr. President, I
do not want to bog down on the
States’ rights question because I think
practically all Senators will have al-
ready formed a judgment of as to
whether this is a States’ rights issue.

I am convinced it is a red herring; 1
am convinced that the situation is ex-
actly analogous to the vote we just
had. T am convinced myself that it is
really farfetched to say when we regu-
late often in minute detail the activi-
ties of corporations for matters which
seem to me at least to be far less con-
sequential, for matters which seem to
me at least to be far less involved with
basic human rights, because that is
what we are talking about here—it
seems to me then in that circumstance
pretty farfetched to argue the States’
rights question. Senators are entitled
to do it and entitled to weigh that ar-
gument accordingly, and I suppose
that they will do so.

I did say I could not personally
imagine any circumstances under
which a particular kind of business ar-
rangement would be justified. I did
not characterize those as shareholders
rights provisions. I characterized them
as poison pills.

I can imagine a lot of different kinds
of arrangements relating to the capital
structure, the issuance of common and
preferred stock, debentures, options,
warrants, preferences, buy-backs,
repo’s, reverse repo’s, and every other
kind of imaginable financial arrange-
ment that might be appropriate under
some circumstances.

The specific kind of arrangement
which I personally cannot imagine ap-
proving, if I were a shareholder, a
manager of a corporation, is the kind
of abusive arrangements which I de-
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scribed in some detail earlier, and
which are commonly known as poison
pills. If one begins to understand what
those really are, that is to say those
capital arrangements where stock is
issued automatically diluting the own-
ership often by a large fraction, by an
order of magnitude or two, unfairly,
and when that happens, only when
there is a transfer of stock to some
third party, other than the original
issuer, then you have a ripoff. It is a
poison pill, and I cannot imagine why
a bunch of shareholders would want to
get together and agree to such a
notion. If they want to, that is their
business; but it seems to me that it is
the business of Congress to protect in-
nocent shareholders who would not
agree to such a thing, very possibly,
that it be shoved down their throats.

The Office of the Chief Economist
of the Securities and Exchange Com-
mission released a study in July 1985
of the economics of various so-called
antitakeover devices in 649 firms be-
tween 1979 and 1985. The report
states, in part:

Briefly, the stock returns data show an av-
erage loss of 1.31 percent for the entire
sample, Separating the amendments by
type, however, reveals that fair price
amendments have very little effect on stock
value, while the supermajority, authorized
preferred, and classified board amendments
have substantial negative effects on stock
value.

We find that the most harmful amend-
ments are proposed by firms that have rela-
tively high insider and low institutional
stockholdings.

Investor Responsibility Research Institute
Study concludes that the actual behavior of
takeover targets protected by these amend-
ments is generally contrary to the sharehol-
der’sinterest.

MTr. President, I will put that in the
context of some specifics, because I do
not believe we should approach this
primarily from the standpoint of ab-
straction or some broad-gauged philos-
ophy. I want to talk about what hap-
pened.

The Investor Responsibility Re-
search Institute has done an extensive
study of this matter, the adoption of
poison pills, and so has the United
Shareholders Organization. The SEC
studied 30 companies with poison pills,
and they looked specifically at 15 such
companies which defeated takeover
bids.

In the following 6 months—that is,
in the 6 months following the defeat
of takeover offers by companies which
had previously adopted a poison pill
arrangement—the average decline in
the value of stock was 17 percent.

Gearhart Industries declined by 70
percent after a pill defeated a takeov-
er; Tesoro Petroleum declined 48 per-
cent in a similar circumstance; CTS
declined by 31.73 percent; Mayflower
Group, 30 percent; HBO, 54.44 per-
cent; Gillette, 30 percent.
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The point is that this is not a theo-
retical problem. This is what is hap-
pening in the real world.

Mr. President, I want to yield the
floor, because I see the Senator from
Alabama is here, and I would like to
hear his thoughts on this matter, be-
cause he is a champion of the rights of
shareholders.

I hope that no Senator, however
they wish to vote on this amendment,
will be misled or confused by the argu-
ment about States’ rights. It is analo-
gous to what we have just done. It is
analogous to existing State law.

The question is, if management
wishes to adopt a poison pill, which
has the potential of destroying a com-
pany, should shareholders have a
chance to vote? If you think they
should at least have a chance to vote,
Senators should vote for the Arm-
strong-Metzenbaum-Shelby-Gramm
amendment.

Mr. SHELBY. Mr. President, this
poison pill we talk about is another
manipulative tactic of management. I
do not know how you could character-
ize it otherwise.

The adoption of this amendment
would make it unlawful for a company
to establish a poison pill and would re-
quire that poison pills previously
adopted be submitted to the share-
holders for a vote within 4 years. The
SEC has determined that poison pills
reduce stock prices and are not in the
best interest of shareholders.

The Delaware Supreme Court rules
that corporations may install poison
pills without seeking shareholder ap-
proval. Thus corporate management
can adopt a plan that would make a
hostile takeover prohibitively expen-
sive, thus providing for their own job
security, at the expense of the share-
holder.

An article in the New York Times,

describes poison pills as:
Devices adopted by corporations—without
shareholder consent—that erect insur-

mountable barriers to offers from outside
bidders for a company’s shares—except
those favored by management. They affect
the economic well-being of everyone with a
pension plan, mutual fund, or stock invest-
ment.

Certainly, Mr. President, this is most
of America that is affected by these
poison pills. Management will argue
that poison pills are necessary to pro-
tect against takeover attempts and
thus provide for the long-term growth
of the company. However, a study pro-
vided by the investor responsibility re-
search center found that companies do
not increase their risk of takeover by
committing to long-term projects.

At this time, more than one quarter
of the Fortune 500 have adopted a
poison pill without shareholder con-
sent. These poison pills purport to give
shareholders the right to buy more
stock at a lower price during a hostile
takeover attempt. In reality, costs
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become prohibitively expensive for
bidders unless the purchase is sanc-
tioned by the company’s board. This
gives the board exclusive right to
decide when and if a takeover can pro-
ceed.

Mr. President, corporate America is
owned by shareholders, not corporate
management. We should adopt this
amendment to make sure that the
shareholders are permitted to exercise
the control that is commensurate with
their risk. Shareholders should not be
made pawns to be moved by the will of
the management.

This amendment would prohibit one
of the worst abuses of shareholder
rights. I urge my colleagues to support
it.

Mr. President, I ask unanimous con-
sent to have printed in the REcorp an
article which was published in the
New York Times.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

[From the New York Times, Dec. 14, 1986]
RECIPE FOR A MANAGEMENT AUTOCRACY

(By Peter C. Clafman and Richard M.
Schlefer)

Poison pills are bad medicine for Ameri-
can shareholders. Nevertheless, they are
well on their way to becoming a fixture in
business. To prevent that disastrous step,
many institutional money managers are now
fighting poison pills, in Washington and in
corporate boardrooms,

Poison pills are devices adopted by corpo-
rations—without shareholder consent—that
erect insurmountable barriers to offers from
outside bidders for a company’s shares—
except those favored by management. They
affect the economic well-being of everyone
with a pension plan, mutual fund or stock
investment.

Poison pills give shareholders the appar-
ent right to purchase discounted shares in
the face of a hostile acquisition. In fact,
however, shareholders are virtually never
permitted to exercise these “rights.” In re-
ality, poison pills impose prohibitive costs
on bidders unless redeemed by the compa-
ny's board, thus giving the board exclusive
au;l;oriw to decide if an acquisition can pro-
ceed.

Poison pills are undesirable for two rea-
sons: They deprive shareholders of the right
to decide whether to sell their stock and,
thus, to decide who controls the company;
and they deter offers that might benefit
shareholders, reducing the value of the
stock. It is not surprising, then, that man-
agement prefers not to seek shareholder
consent for a pill.

Why are some corporate managements
unwilling to put their arguments to a vote
by shareholders? There is no reason except
the fear that shareholders will reject the
dubious “protections” and *“rights’” that
their managements champion.

Poison pills require a bidder to satisfy the
company’s management rather than its
shareholders. They replace shareholder de-
mocracy with management autocracy. As re-
cently stated by a Court of Appeals in in-
validating a poison pill, such a measure *‘ef-
fectively precludes a hostile takeover, and
thus allows management to take the share-
holders hostage. To buy (the company), you
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must buy out its management.” Defensive
tactics such as poison pills, said the court,
often leave shareholders ‘defenseless
against their own management.”

How harmful are poison pills? The Securi-
ties and Exchange Commission’s Office of
the Chief Economist examined all 245
poison pills adopted from 1983 through July
4, 1986, and found that share prices, on av-
erage, declined relative to the market at the
time of the announcement of a poison pill's
adoption. The study further concludes that
shareholders in companies that have fended
off takeover attempts with the help of a
poison pill have fared poorly, in contrast to
those in companies that were taken over de-
spite their poison pills.

Of course, no study can document how
many bids at higher prices were never made
because of a poison pill. Prospective bidders
are far less willing to undertake the effort
and expense of mounting a bid in the face
of what the S.E.C. has described as the
“lethal” effects of the pill.

In arguing for poison pills, managers
often claim to be upholding the long-term
interests of the corporation against institu-
tional shareholders with supposed short-
term investment horizons. This is a smoke-
screen. Rather than meeting the positive ar-
gument for corporate democracy, the propo-
nents of poison pills seek to discredit the in-
stitutional investors.

Most pension funds and other institution-
al investors necessarily have long-term ob-
jectives in keeping with their long-term in-
vestment responsibilities. There is no evi-
dence that pension funds are forcing compa-
nies to abandon long-term projects for
short-term profitability. On the contrary, a
study published in January by the impartial
investor Responsibility Research Center
concluded that companies do not increase
their risk of takeover by committing to
long-term projects. Another study by the
center shows lower institutional ownership
in takeover targets than in corporations
generally.

Clearly, institutional ownership does not
promote takeover attempts; the more confi-
dence institutions have in an incumbent
management, the higher the institutional
ownership. Therefore, if a corporation faces
a hostile takeover, that is not the fault of
institutional investors.

Rather than resort to poison pills, manag-
ers should take positive steps before outside
pressures arise. First, they should take a
strong stand against the practice of paying
greenmail—buying back the shares of a cor-
porate raider at a price above the market.
Companies in mature industries—the most
common takeover targets—should consider
selling unproductive assets and raising divi-
dends to increase the price of the company’s
stock rather than making expensive acquisi-
tions in areas in which they have no exper-
tise. In evaluating their exposure to take-
overs, managements should heed not only
their lawyers and investment bankers but
their shareholders, whose evaluation—re-
flected in the price of the company’s stock—
is too often ignored.

The stakes for shareholders are high. The
poison pill has been detrimental to the eco-
nomic interests of shareholders and it fun-
damentally distorts corporate democracy.
An issue so critical to shareholders should
be finally decided by shareholders, since
they are the ones who bear the ultimate
risk of a company's success or failure.

Mr. SHELBY. Mr. President, I want
to read an excerpt from this article,
which talks about poison pills. It was
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published in the New York Times on
December 14, 1986, with the caption
“Recipe For a Management Autocra-
cy.”

Poison pills are undesirable for two rea-
sons: They deprive shareholders of the right
to decide whether to sell their stock and,
thus, to decide who controls the company;
and they deter offers that might benefit
shareholders, reducing the value of the
stock. It is not surprising, then, that man-
agement prefers not to seek shareholder
consent for a pill.

Why are some corporate managments un-
willing to put their arguments to a vote by
shareholders? There is no reason except the
fear that shareholders will reject the dubi-
ous “protections” and “rights” that their
managements champion.

Poison pills require a bidder to satisfy the
company’s management rather than its
shareholders.

Mr. RIEGLE. Mr. President, I know
that others wish to speak, so I will ab-
breviate my remarks.

It is very important that we defeat
this amendment. It is a fundamental
question of States rights versus Feder-
al rights.

We know, for example, that on de-
fensive tactics corporations may un-
dertake in their own behalf those mat-
ters that are principally handled at
the State level. What we are trying to
do with our legislation here is to deal
with a tender offer process in a very
carefully directed and targeted way.
We are not trying to disrupt the over-
all pattern of the law in this area in a
more sweeping way.

I think that proposal before us at
this time is very disruptive, because it
does, in a sense, set aside major, long-
standing divisions of responsibility be-
tween the Federal Government on the
one hand and States on the other.

Now, in terms of the inherent in-
equities of hostile takeover attempts,
that is not a black and white issue.
There are times when takeovers are
fully warranted and you have a man-
agement that clearly is deficient.
There are a lot of other instances
where it cuts exactly the other way—
where you have companies that are
well managed but undervalued at a
particular point in time—and corpo-
rate raiders can come in and strip out
assets by one tactic or another, some-
times by use of a tactic to try to ex-
tract greenmail, and in other in-
stances, by trying to sell back a block
of shares at a higher price.

What we are trying to do with this
legislation is to empower shareholders
so that they have more information
and they have it sooner. We want to
ensure that there is time for alterna-
tive bidders and buying options to be
developed so that in the end share-
holders have the opportunity to
achieve the greatest amount of value
for their holdings.

Anything that cuts against that,
anything that has the effect of taking
and hurrying the process too much, of
retarding the ability for alternative
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bids to be brought forward, in effect
ends up denying shareholders the abil-
ity to achieve full value.

There are a lot of examples to that
effect. In one case, the board of Chem-
lawn adopted a carefully tailored
shareholder rights plan that allowed it
to negotiate a deal for a much higher
figure, $36.50 a share versus $27 a
share.

In another case, a shareholders’
rights plan was upheld by a Federal
court judge which allowed Federated
Department Stores to block an initial
offer by Campeau and which put Fed-
erated shareholders in a position
where the bidder was forced to raise
its bid by 50 percent.

There are any number of instances
where the way the law generally sets
today enables shareholders, through
the efforts of existing management, to
receive full value and higher value
than otherwise might be the case.

When a person invests in a company,
he or she expects the directors to act
in the best interests of the sharehold-
ers and the company, and that is what
fiduciary responsibility is all about.
That is why we have boards of direc-
tors in the first place.

The problem raiders have with the
current system is not that it fails to
serve the interests of shareholders.
The problem they have is that it does
in fact serve the interests and rights of
shareholders.

When the Securities and Exchange
Commission was asked if Federal regu-
lation was needed in this area, the
chairman said it was not. This decision
was based on the fact that judicial
review of these matters has been very
intense.

So, Federal regulation of takeover
defenses, I think, is unwise and unnec-
essary and would be an unwarranted
intrusion into corporate governance
matters, which are properly and suffi-
ciently regulated by the States under
our pattern of law.

Finally, let me just quote a little bit
of the chairman of the SEC in his tes-
timony before the House on this very
subject, where he said that to act in
this manner * * *

Would limit issuers’ ability to adopt
poison pill plans by curtailing their ability
to grant rights that would either entitle the
holder to purchase securities of the issuer
or any other corporation at less than their
market value, or require the issuer to repur-
chase its securities at greater than market
value, without shareholder approval.

Historically, the activities of bidders
(third party or issuers) have been regulated
primarily by federal law under the Williams
Act,
which is really what we are here to
deal with today, I may say parentheti-
cally. Continuing to quote Chairman
Ruder:

The response of the target company gen-
erally has been governed by state statutory
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and common law, unless the target engages
in its own tender offer.

While the Commission shares Congres-
sional concerns regarding the potential for
abuse in target company responses, it be-
lieves that the regulation of matters * * * to
prevent a change in corporate control, are
appropriately matters of corporate govern-
ance under state law.

And I stress that and say it again,
“are appropriately matters of corpo-
rate governance under State law.”

Finally, the Chairman says,

If a board of directors fails to fulfill its ob-
ligations to shareholders, appropriate reme-
dies are available under state doctrines of
corporate waste and breach of fiduciary
duty, including the duties of care and loyal-
ty.

So the Commission has come forth
very forcefully in opposition to this
amendment.

I would just conclude by saying this
amendment, if it were to be adopted,
damages this underlying legislation in
very important ways, and if we are
going to improve the tender offer
process, it is very important that this
amendment be defeated at this time.

I yield the floor.

The PRESIDING OFFICER. The
Senator from Wisconsin.

Mr. PROXMIRE. Mr. President, we
have had a good strong debate on this
amendment. I think it is pretty clear
where people stand.

So, I move to table the amendment
and I ask for the yeas and nays.

Mr. ARMSTRONG. Mr. President,
will the Senator withhold that briefly?

Mr. PROXMIRE. I withhold briefly,
yes.

Mr. ARMSTRONG. I thank the Sen-
ator.

If I may address the Senate briefly,
there is a group of people whose opin-
ion has not yet been expressed. I
would like to just express it on their
behalf.

I do not know how many Senators
are acquainted with Paul F. Quirk, but
he is the executive director of the
Massachusetts Pension Reserve In-
vestment Board. It is $2.2 billion fund
vested in public pension assets. He
states, and I quote:

As Executive Director of the Massachu-
setts Pension Reserves Investment Manage-
ment (PRIM) Board which manages $2.2 bil-
lion in public pension assets, I have some se-
rious reservations about the strength of
that proposed legislation, referring to S.
1323.

He mentions several concerns that
he feels about it.

He says:

I urge you to consider amending S. 1323
before a vote is taken on this critically im-
portant legislation.

One of the specific things he men-
tioned and now I quote again:

There are other weaknesses in the pro-
posed legislation including the allowance of
“poison pills"” and “greenmail”’.

He goes on to suggest that an
amendment would be in order.
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In my own State there is an organi-
zation called the Public Employees Re-
tirement Association of Colorado, an
outfit that I have been generally fa-
miliar with for over 20 years. It is a
model of responsible pension fund
management by public employees.
They have written to me on June 2 a
letter expressing a number of con-
cerns, and one of them again I quote is
poison pills and parachutes. “S. 1323,"”
writes PERA, “approved by the Bank-
ing Committee contains no steps to
prohibit or restrict these practices
which entrench and enrich corporate
management. Poison pills and golden
parachutes should be prohibited
unless adopted by a majority of share-
holders.”

Mr. President, this view is held not
only in Massachusetts and Colorado,
but it is also a view that is highly
prominent in the State of California
on the letterhead of the State Associa-
tion of Retirement Board Members. I
have here a letter from Ed Fleming.
Mr. Fleming is secretary-treasurer of
the Conta Costa County Employees
Retirement Fund. He is only speaking
for himself but he points out that he
is a fiduciary and an officer of this
board. And he advocates a number of
quite specific reforms to S. 1323 and
one of them and I quote is “address
those corporate schemes which dis-
criminate against shareholder rights.
Golden parachutes and poison pills
should be banned outright.”

The police and firemen, a pension
association of Colorado, has written a
similar letter expressing the same con-
cerns, and then I have an interesting
letter from a gentleman in Florida. I
found it particularly a worthy letter
because in an age in an era when so
many people hate sort of lost the gift
of forceful self expression, Mr. R.E.
Whiteside comes through with re-
freshing candor and vigor and suc-
cinctness and power. I am not going to
read his whole letter, but I would like
to read a few sentences of it. He says:

I am one of your Florida constituents and
find that you will be instrumental in decid-
ing if we small shareholders will continue to
get one vote for each share of common
stock we hold in big business or whether the
big corporations and their officers will fur-
ther destroy our rights to vote direction
they take in deciding our investment’s fate.

Here is the relevant portion of Mr.
Whiteside's letter. He said:

The stink of Wall Street with the poison
pills, the insider trading, the broker's greed
and deceit, officers of companies’ feathering
their own “nest”, golden parachutes, manip-
ulation of markets * * * and I could go on
* * * 3]l point to the moral breakdown of
American capitalism.

In that I would disagree slightly
with Mr. Whiteside. I do not think
there is a moral breakdown of Ameri-
can capitalism.

I do think some corporate managers
have unwisely sought to protect them-
selves from their own shareholders by
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the adoption of these poison pill ar-
rangements, the effect of which in
many cases if they were ever fully trig-
g?red would be to destroy the compa-
nies.

That is the reason for the amend-
ment. The amendment does not
outlaw them flatly but provides that if
a company wishes to adopt such ar-
rangement the shareholders are enti-
tled to vote.

I understand it is the intention of
the Senator to table the Armstrong-
Metzenbaum-Gramm-Shelby amend-
ment. If he does so it would be my
hope that Senators would vote against
such a motion.

Mr. President, I ask unanimous con-
sent to have printed in the REcorbp let-
ters pertaining to this matter.

There being no objection, the letters
were ordered to be printed in the
RECORD, as follows:

Re Tender Offer Reform Act of 1987,
PERS LEeGAL OFFICE,
Sacramento, CA, September 30, 1987,
Ms. Nancy M. SMITH,
Washington, DC.

Dear Ms., SmitH: Thank you for taking
the time to meet with representatives of the
California Public Employees’ Retirement
System (CalPERS).

As you know, CalPERS is the largest pub-
lically funded retirement system in the
nation, with current assets having a market
value of approximately $48 billion.
CalPERS’' membership consists of over
560,000 active employees, with an additional
212,000 retirees and beneficiaries.

As we discussed, CalPERS would be
pleased to support H.R. 2172, provided the
following issues are addressed:

Greenmail: On the issue of the payment
of greenmail, CalPERS and corporate man-
agement are united—prohibiting the pay-
ment of greenmail will protect both busi-
nesses and shareholders from unscrupulous
raiders. We strongly support this provision.

One Share-One Vote: This is an essential
element of corporate democracy. As with
the election of our governmental leaders,
the loss of the right to vote is tantamount
to the loss of all right to effect one’s future.

In our discussion, you inquired as to how a
federal “one share-one vote" requirement
could be structured without impairing state
anti-takeover legislation (such as the Indi-
ana state legislation involved in the CTS v.
Dynamics Corp. of America case). Without
discussing the wisdom of such state statutes
(which we do not support, see below), we be-
lieve that a federal provision, such as within
H.R. 2172, need not conflict with the states’
laws. Section 3 of H.R. 2172 merely assures
that no corporation may deny equal voting
rights to its shareholders; the right of the
states to alter voting rights, in specific take-
over situations, is not affected.

Access to the Proxy: We applaud this pro-
vision which gives shareholders greater and
more equal access to proxy statements re-
garding the election of directors. However,
for consistency and to provide shareholders
with access to the proxy that is even more
comparable to that of corporate manage-
ment, we recommend that this provision be
expanded to all issues (see, e.g., section 112
of H.R, 2668—Lent/Rinaldo).

Voting Process: In addition, we urge the
House to include within this bill provisions
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which protect the integrity of the proxy
voting system. As we discussed, CalPERS
has experienced first-hand the ability of
corporate management to unfairly influence
the outcome of the proxy vote.

For example, corporate management gen-
erally has the power to distribute, collect,
and count all proxies, and to do so well
before the shareholder meeting in which
the voting results are formally tallied. Op-
posing parties have no ability to accurately
monitor management in this process, nor is
management subject to any other reliable
means of assuring accountability. This proc-
ess is analogous to allowing a Congressional
candidate to distribute and collect his own
ballots, count those ballots before they are
submitted as official votes, and then contact
the voters who voted against him/her to
persuade them to change their votes. We
are sure that you agree that such a system
is subject to extreme abuse and would not
be tolerated if applicable to our governmen-
tal leaders. However, this is the exact
system that is allowed to exist and to govern
the businesses upon which our economic
stability and future depend.

Enclosed with this correspondence is a
copy of a typical letter that is sent by corpo-
rate management when it fears, based upon
its preliminary tally of proxies, that it will
lose an issue that has been presented for
shareholder vote. As you can see, this letter
asks the shareholder to reconsider the vote
previously cast, and to submit a second
proxy that will revoke the previous proxy
and which is consistent with management's
position. Conversely, the opposing party has
no access to the preliminary proxy tally,
and thus has no opportunity to rebut these
last minute contentions of corporate man-
agement. Note that this tactic is not merely
used during full proxy contests involving
board directorships; as in the case of the en-
closed letter, this “second stage solicitation”
involved a shareholder-sponsored proposal
which sought to challenge the adoption by
the company of a poison pill.

It has also been our experience that fund
managers are often subjected to pressure by
corporate management to vote their proxies
for commercial or political reasons, unrelat-
ed to the interests of the beneficiaries. Also
enclosed is a copy of a typical letter that
may be sent by corporate management with
the goal of influencing the vote of fund
managers. As you know, these managers as
fiduciaries, are required to vote their prox-
ies in the sole interest of the beneficiaries
for whom they manage the stock. Such tac-
tics by corporate management seek to have
the fiduciary violate its primary legal duty.

To remedy this unfair advantage afforded
management, we urge the Congress to man-
date a confidential system of proxy voting,
similar to section 111 of H.R. 2668 (Lent/
Rinaldo). With such a system, in which
proxies are kept secret, tallying and audit-
ing would be conducted by independent
firms. In recognition of the need for confi-
dentiality to adequately protect the integri-
ty of the voting process, this system has
been voluntarily adopted by many compa-
nies in which large percentages of stock are
held by the corporation's employees (e.g.,
AT. & T.). We strongly recommend that
such a system be mandated through legisla-
tion.

National Uniformity: We urge federal pre-
emption of state anti-takeover statutes. Cur-
rent state anti-takeover laws, particularly
those of the Indiana prototype, disenfran-
chise shareholders and reduce the value of
their investments. In the absence of a will-
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ingness to expressly provide national uni-
formity in takeover legislation, we recom-
mend that H.R. 2172 either remain silent on
the issue or direct the Securities and Ex-
change Commission to further study the
question.

Thank you again for taking the time to
meet with us, and for considering our con-
cerns. If we can provide additional informa-
tion to you, please feel free to contact me.

Very truly yours,
Ricuarp H. KorPrPEs,
Chief Counsel.
PauL R. Ray & ComMPany, INC.,
Fort Worth, TX, June 1, 1988.
Hon. JiMm WRIGHT,
Speaker of the House, Washington, DC.

Dear Jim: I am in favor of the one share,
one vote standard and I ask that the SEC
require public companies to adopt that pro-
cedure.

‘Will you please intercede on our behalf,

Cordially,
PauL R. Ray.
STATE ASSOCIATION OF
RETIREMENT BOARD MEMBERS,

June 1, 1988.
Hon. ALAN CRANSTON,
U.S. Senate, Washington, DC.

Dear SENATOR CransTON: As a board
member and fiduciary on the Contra Costa
County Employees Retirement Fund, and
speaking for myself only, I suggest that
Senator Proxmire’s S. 1323 is not good
enough. In this case, half a loaf is not
better. If passed, S. 1323 would be perceived
as a solution but many serious problems
remain. S, 1323 does not:

One, stop green mail, which should be
prohibited to protect shareholders interests.

Two, require a one share, one vote stand-
ard to assure all shareholders have their
proportionate say about corporate affairs.

Three, address those corporate schemes
which discriminate against shareholders
rights, golden parachutes and poison pills
should be bounced outright.

Yours truly,
Ep FLEMING.
PusLic EMPLOYEES'
RETIREMENT ASSOCIATION OF COLORADO,
June 2, 1988.
Hon. TimMoTHY WIRTH,
U.S. Senator, Washington, DC.

Dear SenaToR WiIrTH: The full Senate
may consider important legislation regulat-
ing tender offers in June. I would like to
share with you my views on this legislation
(5. 1323), the Tender Offer Disclosure and
Fairness Act of 1987.

As fiduciaries for the pension plan cover-
ing over 100,000 Colorado public employees
and paying benefits to over 30,000 retirees
and survivors, the PERA Board of Trustees
and staff believe that shareholder rights
should be protected and enhanced. By law,
PERA must carry out its functions solely in
the interest of members and benefit recipi-
ents. This includes maximizing investment
return within acceptable risk guidelines. Un-
fortunately, federal laws currently allow
certain practices in tender offer contests
that are not in the best interest of institu-
tional or smaller individual shareholders.

S. 1323 regulates both bidders and target
company managements. As approved by the
Senate Banking Committee, the bill con-
tains a few positive steps, but in several im-
portant areas, the bill avoids meaningful
reform and only calls for study by the SEC.
PERA urges you to support the following
changes during debate by the full Senate:
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Greenmail: Payment of greenmail should
be prohibited unless approved by a majority
of shareholders. This practice whereby a
company repurchases its shares from cer-
tain major investors at a market premium
terminates the bid for control by those in-
vestors, but only at the expense of institu-
tional and smaller individual investors.

Poison Pills and Parachutes: S. 1323 ap-
proved by the Banking Committee contains
no steps to prohibit or restrict these prac-
tices which entrench and enrich corporate
management. Poison pills and golden para-
chutes should be prohibited unless adopted
by a majority of shareholders.

Confidential Voting: The confidentiality
of the proxy voting process must be
strengthened. Specifically, companies
should be required to hire an independent
third party to receive and tabulate proxies.
This would help shield money managers for
pension funds from company pressure to
vote proxies in the best interest of the com-
pany, even if different from the best inter-
ests of the plan participants. Third party
tabulation also ensures the integrity of the
results. Many companies already hire third
parties to tabulate proxies. Unfortunately,
the bill currently provides only for a study
by the SEC.

One Share, One Vote: In the past few
years, some corporations have adopted un-
equal voting plans that give strong control
to management, even though the corpora-
tion's stock is publicly-traded and manage-
ment owns a minority of the stock. This
practice prevents takeovers which may en-
hance the value of the corporation and in-
crease returns to the majority of sharehold-
ers. The one share, one vote standard
should be required by Congress for all
public companies, but the SEC should be
given limited authority to grant exemptions
for dual class voting plans in existence
before Senate floor action.

Tender Offer Summary Statements:
Shareholders should receive an ‘“executive
summary of the material terms and condi-
tions” of the tender offer, as provided in an-
other bill regulating tender offers sponsored
by Representatives Dingell and Markey. Un-
fortunately, the current law and S. 1323
have no such requirement.

Finally the bill addresses state anti-take-
over laws. The Supreme Court recently
upheld state authority to regulate tender
offers. As passed by the Banking Commit-
tee, S. 1323 requires a study of state takeov-
er laws. PERA agrees that it would be pre-
mature for Congress to preempt state regu-
lation, but preemption should be studied se-
riously. An anti-takeover bill was introduced
in the Colorado Legislature this year but
was guickly defeated. However, other states
have adopted such laws and if a hodgepodge
develops, federal preemption may be neces-
sary.

In summary, PERA believes that S. 1323
contains too many deficiencies to be ap-
proved in its present form. Tender offers
should be regulated to protect the legiti-
mate rights of the parties involved—bidders,
managers, and shareholders. But, current
law puts the shareholders at a disadvantage.
Your support of changes suggested above
would help remove the disadvantages cre-
ated by greenmail, poison pills, and dual
class voting systems, among other abuses.
The true owners of corporations, the share-
holders, should be assured democratic rights
by Congress.

PERA appreciates your interest in this
and related pension issues when you chaired
the House Telecommunications and Finance
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Subcommittee, and hopes you will continue
your interest in this area in the Senate.

Sincerely,
ROBERT J. ScorT,
Ezxecutive Director.
WATERBUG,
LaAkE HOPATCONG, NJ,
June 2, 1988.
Senator PRANK LAUTENBERG,

Washington, DC.

DEAR SENATOR LAUTENBERG: YOU may soon
consider Senator Proxmire's S. 1323, the
Tender Offer Disclosure and Fairness Act of
1987. It should not be adopted in its present
form unless it prohibits;

1. Green mail payments

2. Adoption of “poison pills” and “golden
parachutes” without stockholder consent
and it requires;

1. Confidential voting in all corporate
elections

2. Independent 3rd party vote tabulations

3. Equal access to corporate proxy materi-
als so stockholders can nominate their own
director candidates, and

4. One share-one vote

Your consideration of my opinion is ap-
preciated.

Sincerely,
RogerT H, DUNPHY.
JUNE 3, 1988.
Hon. JoHN F. KERRY,
Russell Senate Office Building,
Washington, DC.

DEear SENATOR KERRY: As you are aware,
the Senate may be taking up Senator Prox-
mire’s Tender Offer Reform Act (S. 1323)
before the end of the session. As Executive
Director of the Massachusetts Pension Re-
serves Investment Management (PRIM)
Board which manages $2.2 billion in public
pension assets, I have some serious reserva-
tions about the strength of that proposed
legislation.

Of particular concern is the issue of “one
share/one vote’’. There is no provision in
the Proxmire bill requiring that standard
and that omission effectively disenfran-
chises whole classes of stockholders. One
share/one vote is not, as some would argue,
a question of state's right in their control of
corporate governance. It should be a listing
standard for any publicly held corporation
traded on any national stock exchange. The
SEC is considering imposing that require-
ment but has not, as yet, done so. S. 1323
should be amended to include that require-
ment before the Senate votes on the bill.

There are other weaknesses in the pro-
posed legislation including the allowance of
“poison pills” and “greenmail”. I would sug-
gest that the language in the proposed
House bill (Markey-Dingell) more adequate-
ly expresses the views of institutional inves-
tors.

As a member of the Banking Committee,
you are in a unique position to ensure that
the strongest possible legislation emerges
from your deliberations. I urge you to con-
sider amending S. 1323 before a vote is
taken on this critically important legisla-
tion.

Very truly yours,
PauL F. QUIRK,
Erxecutive Director.
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FIRE AND POLICE
PENSION ASSOCIATION,

June 6, 1988.
Hon. TimoTHY E. WIRTH,
U.S. Senate, Russell Senate Office Building,
Washington, DC.

DEAR SENATOR WIRTH: As you know, repre-
sentatives of the Colorado Fire and Police
Pension Association (CFPPA) have taken
the opportunity on many past occasions to
express their views to you concerning legis-
lation affecting pension plans in general
and public pension plans in particular. It is
my understanding that yet another legisla-
tive initiative of great interest to pension
plan fiduciaries will soon be before the
Senate for action. The bill is entitled The
Tender Office Disclosure and Fairness Act
of 1987, S. 1323.

As a public plan fiduciary and a signifi-
cant investor in corporate securities, the
CFPPA is greatly concerned with protecting
the long-term interests of shareholders.
While we believe S. 1323 is a step in the
right direction, we would urge you to sup-
port the bill only if it contains certain addi-
tional provisions.

1. Greenmail. The current greenmail pro-
vision in 8. 1323 is insufficient. We believe
an amendment which would absolutely pro-
hibit the payment of greenmail is essential.

2. Golden Parachutes and Poison Pills. S.
1323 as currently written has no provisions
concerning these anti-takeover defenses. We
believe that absent approval in advance by
shareholders, these devices should be pro-
hibited.

3. One Share-One Vote. It is essential that
a requirement be added to the bill which
adopts a one share, one vote standard. Un-
equal voting plans adopted by many compa-
nies to date result in disenfranchisement of
stockholders.

4, Confidentiality of Voting Process. We
believe the current proxy process should be
changed so as to require confidential voting
and independent third party tabulation of
voting results, This will negate the ability of
corporate management to unfairly influence
the outcome of proxy votes and will reduce
the system's vulnerability to fraud. S. 1323,
in its present form, has no provision in this
regard.

The CFPPA has appreciated your past
support on the many important issues af-
fecting pension plans which have come
before you. Once again, we thank you for
considering our concerns and urge you to
support S. 1323 only if it contains amend-
ments addressing those concerns.

If I can provide any additional informa-
tion to you, please feel free to call me.

Sincerely,
JoHNNIE C. ROGERS,
Ezxecutive Director.

MarTLanDp, FL, June 3, 1988.
Senator Bos GRAHAM,
U.S. Senate, Dirksen Building, Washington,
DC.

Dear SENATOR GraHaM: I am one of your
Florida constituents and find that you will
be instrumental in deciding if we small
shareholders will continue to get one vote
for each share of common stock we hold in
big business or whether big corporations
and their officers will further destroy our
rights to vote direction they take in deciding
our investment’s fate,

The stink of Wall Street with the poison
pills, the insider trading, the broker's greed
and deceit, officers of companies’ feathering
their own “nest”, golden parachutes, manip-

June 21, 1988

ulation of markets * * * and I could go on
* * ¢ 3]l point to the moral breakdown of
American capitalism.

As a consequence the small investor is
Damned if he does * * * and Damned if he
doesn't * * * try and play the investment
“game’ and you are seeing a lot of us sitting
on the sidelines and “holding”, afraid to buy
because of what has happened in the last
few years, and afraid to sell because you
must sell through a greedy broker in a crazy
market place.

If, as I have been advised, you truly have
some impact in the “one share, one vote”
concept that is still our right, for heaven
sake, allow us to continue this American
prerogative.

Thank you for any consideration you give
this request.

Cordially,
R.E. WHITESIDE.

Naples, FL, June 6, 1988.
Senator Bos GRAHAM,
Dirksen Senator Office Building,
Washington, DC.

Dear SENATOR GRAHAM: As one of your
constituents, I would like to comment on
Senator Proxmire's Tender Offer Disclosure
and Fairness Act of 1987, S. 1323.

Although this proposed legislation is a
step in the right direction, I feel that it has
it’s shortcomings when it comes down to the
average individual corporate stockholder,

The bill does not address the problem of
greenmail and/or use of golden parachutes
by corporate management. These items are
most certainly abusive measures used to
prevent take overs at a tremendous cost to
the corporate shareholder. In many cases it
rewards executive corporate mismanage-
ment. S. 1323 should prohibit such measures
without approval of the shareholders.

The public is more aware of the fact that
shareholder voting rights are practically
non existent, being primarily under the con-
trol of management, viz: counting of votes,
spending sums of money to fight dissident
stockholders and no opportunity to include
their own nominees, etc. 8. 1323 should ad-
dress and correct such flaws in corporate
management and should require independ-
ent tabulation of voting results and confi-
dential voting in all corporate elections.
There should be fair and equal access to cor-
porate proxy materials for shareholders to
nominate their own candidates for directors.

In my opinion, the foundation of corpo-
rate democracy is the one share, one vote
principal. It seems that there is a great push
by corporations to erode this principal for
their own purposes, mainly to control with-
out shareholder approval. S. 1323 should ad-
dress this trend and require a one share, one
vote standard for all public companies, pos-
sibly excepting those who have previously
adopted a dual class voting plan.

In closing may I say that we shareholders
are only requesting that which is fair for all
parties concerned. Good management
should be rewarded with proper approved
compensation and shareholders should have
a choice in the management of those corpo-
rations in which they have invested their
hard earned dollars. I hope that, as my Sen-
ator, that you will use your efforts to help
revise S. 1323 to include the revisions neces-
sary to protect me and other shareholders.

Sincerely yours,
BoRr1s KRAMICH.

The PRESIDING OFFICER. The
Senator from Wisconsin is recognized.
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Mr. PROXMIRE. Mr. President,
before I yield to the Senator from
Maryland and then I will move to
table, I would like to point out in re-
sponse to my good friend from Colora-
do those who are opposed to the
amendment on the basis of the letters
that they have written to us, it is op-
posed by the Governors, opposed by
the AFL-CIO, opposed by the Nation-
al Association of Manufacturers, op-
posed by the State legislators, opposed
by the State attorneys general, op-
posed by the Business Roundtable, it
is opposed by the Securities and Ex-
change Commission, and that was
cited at great length by the Senator
from Maryland and the Senator from
Michigan.

Mr. President, I yield to my friends.

Mr. ARMSTRONG. Mr. President,
before the Senator yields, it appears to
me, and I do not want to put words in
anybody’'s mouth, it appeared to me
that the big guys are against the
amendment, the shareholders and the
pension funds are for it.

The PRESIDING OFFICER. The
Senator from Wisconsin has the floor,
and he yields the floor.

Mr. SARBANES. Mr. President, I
will be very brief because I know there
will be a motion to table. The best
sources to quote on this issue are the
courts, which have had to pass on it. I
am just going to quote out of two
cases.

Moran v. Household International, Inc.,
500 A.2d 1346 (Del. 1985). The court upheld
a shareholders rights plan with “flip-over”
type provisions adopted as a preplanned de-
fensive tactic. The court held that the
rights plan was a reasonable defensive
mechanism to protect the company from a
coercive two-tier tender offer. In sum, the
Household directors showed that they were
well informed, had acted in good faith out
of concern for the company and its share-
holders, and had adopted a reasonable de-
fensive mechanism to ward off a reasonably
perceived threat to the company. The direc-
tors, therefore, were protected by the busi-
ness judgment rule.

While upholding the adoption of the
rights plan, the court did not relinquish the
opportunity to review any future action or
inaction by the board with respect to the
plan. The court noted that the ultimate re-
sponse to any actual takeover bid must be
judged at the time it is made and that the
valid adoption of the plan does not relieve
the directors of their obligations and funda-
mental duties to the corporation and its
shareholders.

Right on target. Here we are. We are
allowing the courts to exercise judg-
ment in those cases.

Mr. ARMSTRONG. Would the Sen-
ator yield for a question?

Mr,. SARBANES. Surely.

Mr. ARMSTRONG. Is the Senator
familiar with the Revlon case?

Mr. SARBANES. Yes, I am familiar
with them.

Mr. ARMSTRONG. In those two
cases, the courts found to the oppo-
site.
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Mr. SARBANES. That is right. I
said in my statement earlier in some
instances the courts have found these
plans justified. In other instances,
they have not. And that is the way the
judgment ought to be made, I said to
the Senator, instead of introducing
the Federal Government into State
governance and laying down exactly
an absolute rule. The Senator is
making my point: that the courts have
been able to deal with this by exercis-
ing judgment in the individual in-
stance. In some instances they have
found the shareholder rights plans to
serve the interests of shareholders. In
other instances they have found that
the directors have gone beyond the
business judgment rule.

Listen to this case:

GAF Corp. v. Union Carbide Corp., 624 F.
Supp. 1016 (S.D.N.Y. 1985) (New York law).
GAF commenced a cash tender offer for
control of Union Carbide, with the intention
of selling off assets of Union Carbide in
order to repay the substantial debt it would
incur to finance the acquisition. Union Car-
bide responded by (i) commencing its own
exchange offer for cash and notes contain-
ing restrictions on selling assets of Union
Carbide and (ii) amending its retirement
plan to empower the board of directors to
vest excess funding in the plan for the bene-
fit of plan participants. The court concluded
that the actions of the Union Carbide board
were a reasonable exercise of business judg-
ment to ward off a takeover that would
have busted-up the corporation.

Mr. President, I submit that we
ought to leave this issue of corporate
governance at the State level where it
has been and where the courts can
make judgments in the particular case
corresponding to the circumstances.
There are other cases, as the Senator
has pointed out, which I made refer-
ence to in my initial statement, in
which the courts have overruled the
directors. But there are cases in which
the courts have upheld the directors.
And that, in my judgment, is where
the issue should be left.

Mr. METZENBAUM. Would the
Senator from Maryland yield for a
question?

Mr. SARBANES. Surely.

The PRESIDING OFFICER. The
Chair must point out that the floor is
retained by the Senator from Wiscon-
sin, the chairman of the committee.

Mr. PROXMIRE. Mr. President, I
hope we can bring this to a coneclusion.
We go on and on; everybody wants to
get the last word. I am just as guilty as
everybody else. But we have to vote
now or we will have to put it off to
about 3 o’clock.

Mr. METZENBAUM. Is it not a fact
that in each of those cases or almost
in every one of those cases where the
courts have been able to intervene and
indicate yes or no as to the fairness of
the plan, those are cases which were
not brought by individual sharehold-
ers because the individual shareholder
cannot afford the cost of the litiga-
tion? But, rather, litigation brought by

15333

somebody who was attempting to take
over the company? And does not your
point prove our point, that if you are
going to protect the shareholders you
need this amendment which says that
you cannot have a poison pill unless
the shareholders have approved it?
Just saying to them that they have
the right to go into court is really a
remedy without a reality because the
reality is that the individual share-
holder cannot afford to go into court.

Mr. SARBANES. I do not agree with
that. The point I am trying to make
and the reason I cited the case was to
show that on the substance of the
issue of the shareholder rights plans
there have been a number of instances
in which those plans have clearly
served the interests of the sharehold-
ers.

This whole problem is created by the
coercive two-tier tender offer.

Mr. METZENBAUM. Let us elimi-
nate that.

Mr. SARBANES. We tried to limit
that. We tried to limit that in this bill.
Mr. METZENBAUM. I am for that.

Mr. PROXMIRE. Mr. President, I
move to table the amendment and ask
for the yeas and nays.

The PRESIDING OFFICER. Is
there a sufficient second? There is a
sufficient second.

The yeas and nays were ordered.

The PRESIDING OFFICER. The
question occurs on the motion of the
Senator from Wisconsin to table divi-
sion I(b) of the amendment (No. 2374)
offered by the Senator from Colorado.

The yeas and nays have been or-
dered. The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. CRANSTON. I announce that
the Senator from Delaware [Mr.
BipEN] and the Senator from Oklaho-
ma [Mr. Boren] are absent because of
illness.

Mr. SIMPSON. I announce that the
Senator from Minnesota [Mr. DUREN-
BERGER] is necessarily absent.

The PRESIDING OFFICER (Mr.
KERRY). Are there any other Senators
in the Chamber desiring to vote?

The result was announced—yeas 40,
nays 57, as follows:

[Rollcall Vote No. 194 Leg.]

YEAS—40
Baucus Glenn Proxmire
Bingaman Gore Pryor
Bond Graham Reid
Burdick Heflin Riegle
Byrd Heinz Rockefeller
Chafee Kassebaum Roth
Chiles Levin Sanford
Cranston Matsunaga Sarbanes
Daschle McClure Sasser
DeConcini Melcher Simon
Dixon Mikulski Stennis
Dodd Mitchell Wirth
Exon Moynihan
Ford Nickles

NAYS—57
Adams Boschwitz Bumpers
Armstrong Bradley Cochran
Bentsen Breaux Cohen



Conrad Humphrey Pell
D'Amato Inouye Pressler
Danforth Johnston Quayle
Dole Karnes Rudman
Domenici Kasten Shelby
Evans Kennedy Simpson
Fowler Kerry Specter
Garn Lautenberg Stafford
Gramm Leahy Stevens
Grassley Lugar Symms
Harkin MeCain Thurmond
Hatch McConnell Trible
Hatfield Metzenbaum Wallop
Hecht Murkowski Warner
Helms Nunn Weicker
Hollings Packwood Wilson
NOT VOTING—3
Biden Boren Durenberger

So the motion to table division I(b)
of the amendment (No. 2374) was re-
jected.

Mr. METZENBAUM. Mr. President,
I move to reconsider the vote by which
the motion was rejected.

Mr. ARMSTRONG. I move to lay
that motion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The
question recurs on the division I(b) of
the Armstrong amendment.

Mr. PROXMIRE addressed the
Chair.

The PRESIDING OFFICER. The
Senator from Wisconsin.

Mr. PROXMIRE. Mr. President, I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. BYRD. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Is
there objection? The chair hears none,
and it is so ordered.

The majority leader is recognized.

Mr. BYRD. Mr. President, may we
proceed now with the regular order.

MOTION TO PROCEED TO H.R.
1495

The PRESIDING OFFICER. Under
the previous order, there will now be a
period of debate to extend until 12:45
to be equally divided and controlled by
the Senator from Tennessee, Mr.
Sasser, and the Senator from North
Carolina, Mr. HELMS.

Who yields time?

Mr. SASSER addressed the Chair.

The PRESIDING OFFICER. The
Senator from Tennessee.

Mr. SASSER. Mr. President, how
much time do the proponents of the
measure have?

The PRESIDING OFFICER. The
Senator from Tennessee has 15 min-
utes and the Senator from North
Carolina has 15 minutes.

Mr. SASSER. Mr. President, I yield
myself 5 minutes.

Mr. President, many of our col-
leagues are under the impression that
this is the first wilderness or parkland
bill ever considered by the Senate with
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a difference of opinion or a conflict
among the Senators from the affected
States. This is not the case. At least
twice in recent memory we have en-
acted such legislation over the objec-
tion of Senators from affected States.
I am sure that our colleagues from
Alaska vividly recall the 1980 Alaska
wilderness legislation which became
law over their objections. I see one of
the Senators from Alaska on the floor
today.

In 1977, Congress enacted wilderness
legislation affecting both California
and Arizona over the objections of
former Senator Hayakawa.

I am also informed that Members of
the California delegation opposed leg-
islation creating Redwood National
Park several years ago, but that legis-
lation became law. So there is no iron-
clad rule. We are not setting a new
precedent. We are not plowing new
ground. We are pursuing the only
remedy left open to us, a course that
has been used in the past when negoti-
ations have failed to satisfy all affect-
ed parties. And let us be clear about it.
This package is the product of negoti-
ations between all interested parties
who would come to the bargaining
table. This is no rush job. We have
had numerous bargaining sessions
over the past year and a half on this
bill.
We also need to clarify a few points
about the road that our distinguished
friend, the senior Senator from North
Carolina, wants to build on the north
shore of Fontana Lake. The Senator
from North Carolina suggested the
road could be built for less than
$500,000. What does the National Park
Service say? The National Park Serv-
ice estimates the road authorized by
the Helms bill would cost at least $4
million for construction. That is con-
struction alone. Add annual mainte-
nance to this mountainous terrain and
you could see the cost literally sky-
rocket.

Second, it is suggested that the only
reason the road was not built is be-
cause self-proclaimed environmental-
ists are holding the road up. Let us
check the record. Several studies have
been conducted by individuals associ-
ated with the National Park Service,
the power company, Tennessee Tech
University, Clemson University, U.S.
Fish and Wildlife Service, and Oak
Ridge National Laboratories all point-
ing out the damage that such road
construction would occasion. This
hardly fits the description of rabid en-
vironmental activists holding up con-
struction of this road.

We have William Penn Mott, Direc-
tor of the National Park Service, stat-
ing flatly that he opposes the building
of this primitive access road. I ask my
colleagues: Is William Penn Mott the
environmental radical that the senior
Senator from North Carolina suggests
as stopping this road? Would an indi-
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vidual appointed by the Reagan ad-
ministration be a party to a political
act to stop this road? I do not think he
would, Mr. President. I think my col-
leagues share that view.

The Park Service knows there are
sound economic and environmental
reasons for not going ahead with this
road. The Senator from North Caroli-
na further suggested that this bill has
a distinetly Tennessee bias. He even
argued that on Tennessee’s side of the
park all of the ancestral cemeteries
are accessible by automobile.

Well, our distinguished friend, the
junior Senator from North Carolina,
set the record straight on the depth of
support for this measure in North
Carolina. The bill enjoys broad sup-
port from both States. Moreover,
there most certainly are cemeteries on
the Tennessee side of the park that
can only be reached by foot.

I would wager that these types of
family cemeteries exist throughout
many of our national parks. Certainly
in the Shenandoah National Park
there are a number of such family
cemeteries.

The PRESIDING OFFICER. The
Senator has used the 5 minutes he has
yielded himself.

Mr. SASSER. Mr. President, at some
juncture, I would like to yield some
time to my colleague from Tennessee
if he so wishes. Could he give us some
idea of how much time he might wish?

Mr. GORE. Ten minutes.

The PRESIDING OFFICER. The
Senator has 8 minutes and 30 seconds
remaining.

Mr. SASSER. I yield my junior col-
league from Tennessee 6 minutes. I
would like to reserve some time for
our distinguished friend from North
Carolina.

The PRESIDING OFFICER. The
Senator from Tennessee, [Mr. GoRE]l
is recognized for 6 minutes.

Mr. GORE. Mr. President, first of all
let me thank my distinguished senior
colleague for yielding this time. I want
to thank him for his leadership and
his years of work on this issue. I also
wish to thank my friend from North
Carolina, Senator SanrForp, for his
leadership and cosponsorship of this
important bill.

Mr. President, I am hopeful that the
Senate will take up the Great Smoky
Mountains Wilderness Act. This legis-
lation has been delayed for many
years in its adoption, but is necessary
for the protection not only of the
465,000 acres directly affected, but
also for the entire Great Smoky
Mountains National Park. I commend
my colleague and friend, the senior
Senator from Tennessee [Mr. SASSER],
for his leadership and years of work
on this issue, and I also thank my
friend from North Carolina [Mr. San-
ForD] for his leadership and co-spon-
sorship of this important bill.
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The need for this legislation can be
understood more fully when the histo-
ry of this magnificent park is consid-
ered.

I will elaborate in the REcORD on the
history of the park.

Let me just say at this point briefly
that the Great Smokies represented a
new direction in national park policy
in the 1920's. The 18 national parks
then in existence in the West had
been created from lands already
owned by the Federal Government. In
the Great Smoky Mountains, the
lands authorized for park purchase be-
ginning in 1926 were all in private
ownership in more than 6,600 tracts.

So, this was a new departure. The
States of Tennessee and North Caroli-
na eventually had to get in and do the
purchasing themselves and donate the
land to the Federal Government.

The lion’s share was owned by 18
timber and pulpwood companies, but
1,200 other tracts were farms. There
were also more than 5,000 lots and
summer homes. Many of these had
been won in promotion schemes, and
their owners had never bothered to
pay taxes on them. This created an
awesome land acquisition headache.

The Federal Government would not
purchase land for national parks in
those days, so in 1927 the Tennessee
and North Carolina legislatures each
provided for appropriations of $2 mil-
lion to purchase the land. The John D.
Rockefeller family supplemented the
fund drive with a $5 million donation.
This was considered one of the biggest
and most important accomplishments
of the entire national park movement.
Eventually, the two States purchased
the needed lands and donated them to
the Federal Government.

It took years to finish the job of ac-
quisition. Despite the tremendous
impact of human land use in the
Smokies, however, the most extensive
virgin forest in the eastern United
States is found in this park. Forest re-
covery is well underway throughout
the park despite the former blight left
by destructive logging practices, subse-
quent forest fires, overhunting, over-
fishing, overgrazing, and landslides
and other forms of erosion. Now,
about 60 years after the establishment
of the park, wilderness is again in the
ascendancy.

So, the legislation being considered
today is a natural step in the progress
of the Great Smoky Mountains Na-
tional Park. Under the provisions of
this act, most of the park will be set
aside as wilderness area. This long has
been advocated by environmentalists,
foresters, community leaders, park of-
ficials, and citizens who know and love
this park. And it is very important to
note that this bill will not result in
major changes in the administration
of the park. It will designate as wilder-
ness those lands classified as such in
the January 1982, general manage-
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ment plan for the Great Smoky Moun-
tains National Park. So this bill would
serve to protect the way the park is al-
ready being run.

Every conservation and environmen-
tal group supports this bill. It passed
the other body without a single dis-
senting vote. It has a very broad base
of bipartisan support. My predecessor,
the distinguished and highly-respected
former Senate Republican Leader,
Howard Baker, sponsored a similar
wilderness bill; and as White House
Chief of Staff, he helped put the ad-
ministration on record in support of
the wilderness proposals. The only op-
position that I have heard has come
from a very tiny, but vocal, minority
that insists on the construction of an
environmentally damaging, unneces-
sary road on land above Fontana Lake.
This legislation repays Swain County,
NC, for the failure of the Government
to build such a road. Indeed, the
Swain County Commissioners, the
elected representatives of the area af-
fected by the road issue, have en-
dorsed this bill unanimously. I will
speak more directly about objections
to the bill in a moment.

Mr. President, the Great Smoky
Mountains National Park is not only
an immensely popular tourist attrac-
tion, it is a unique national asset
which merits preservation. Acres of
wilderness in the eastern half of the
United States are few in number and
dwindling. I view this bill as an oppor-
tunity to protect this park and its re-
sources, including plant and animal
life found nowhere else. No substitute
which would reduce the amount of
acreage to be protected would be ac-
ceptable.

Now, let me address the objections
to this bill in more detail. It would be
a shame if years of effort and hard
work and compromise go to waste be-
cause of a very small group demands
the construction of a “road to no-
where”—a road that is not needed, is
not wanted by the local government,
has no economic value, and will cause
severe environmental damage.

In fact, Mr. President, an attempt
was made to construct this road, and 6
or T miles of it was built. But work was
abandoned in 1961, and for good
reason. Landslides hampered the
work, and the project was tremendous-
ly damaging environmentally. Forma-
tions of highly acidic rock are in the
area; and when uncovered by road
builders, this acidic material washes
into nearby streams and kills them.

Those who are familiar with this
part of our country can take you and
show you streams that used to have
fish in them that are dead today be-
cause of acidic flows like the ones that
would be caused by the construction of
this road.

The road that was intended for
Swain County in the 1943 agreement
would cost millions of dollars to build.

15335

Yet, the senior Senator from North
Carolina claims that he would be satis-
fied with an access-type road—a road
similar to those used by loggers—that
would cost less than half-a-million dol-
lars. Certainly, such a road is not what
was conceived by anyone in 1943.
Indeed, such a road would be absolute-
ly useless to the needs of Swain
County, NC.

The senior Senator from North
Carolina has made much of the dispar-
ity between the tourism revenue of
Tennessee and that of North Carolina.
Surely he does not suggest that hack-
ing a primitive logging road through
the woods north of Fontana Lake
would enhance tourism for Swain
County. Mr. President, I suggest that
such a road would have the opposite
effect.

As for cemetery access, let me reem-
phasize to my colleagues that those
families who have cemeteries in this
area are guaranteed access forever by
boat and four-wheel drive vehicle.
This right of access is guaranteed by
the very legislation we are considering
today. The cemeteries themselves are
excluded from wilderness designation.

Mr. President, there are family
cemeteries all over the Great Smoky
Mountains National Park. Most are ac-
cessible only by walking. The North
Shore Cemetery Association families
will be guaranteed by law what many
families will never have.

On one other important point, Mr.
President, my distinguished colleague
from North Carolina has hammered
home his belief that no matter what
the consequences, this Government
must ‘“keep its word” as written in
1943. The agreement of 1943 was in-
tended to compensate Swain County—
and let me emphasize that Swain
County and not the cemetery associa-
tion was to be the beneficiary of the
compensation. In 1943, a road was con-
sidered fair compensation. Today, as
this small and very poor county strug-
gles to provide basic services to its
people, its local officials know that a
“road to nowhere” would do them no
good. They deserve a cash settle-
ment—no one disputes that—a settle-
ment that will pay for the unbuilt
road and retire the county’s outstand-
ing Farmers Home Administration
debt. This bill provides that compensa-
tion, and—more so than building a
road—fulfills the intent of that 1943
agreement.

I urge my colleagues not to be de-
ceived—the 1943 agreement was with
Swain County, and Swain County
wants the settlement we have worked
so hard to provide. I ask unanimous
consent that a letter to me from the
Swain County Commissioners in sup-
port of H.R. 1495, and a unanimous
resolution from the Swain County
Commissioners in support of this bill
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and the cash settlement be printed in
the REcorp at this point.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

MarcH 21, 1988.
Senator ALBERT GORE, Jr.,
Washington, D.C.

DEeAr SENATOR GoORE: Recently the Great
Smoky Mountains Wilderness Bill (HR1495)
received a favorable recommendation from
the Senate Energy and Natural Resources
Committee.

Approximately one-half of the Great
Smoky Mountains National Park lies in
North Carolina and is Swain County’s most
outstanding natural resource.

Swain County Commissioners unanimous-
ly support HR1495 and we strongly urge
your active support in getting it to the
Senate Floor and your vote for its passage.

We feel HR1495 is a feasible way to termi-
nate a forty-five year old controversy be-
tween the Federal Government and Swain
County. The 1943 Agreement between
Swain County and the Federal Government
promised a road in return for the right to
flood the only road leading into the 46,400
acre areas. This flooding was necessary
when Fontana Dam was built to generate
hydro-electric power for Aloca at Oak
Ridge, Tennessee, during World War II.

The funding structure of HR1495 appro-
priates to Swain County $11,100,000 in lieu
of a road, which the Federal Government
has not opted to rebuild since 1943. It pro-
vides a reasonable compromise compensa-
tion to Swain County that can be used to
maximize the return on the investment of
the $11,100,000.

This settlement will stimulate economic
development, provide cash to pay for des-
perately needed infrastructure improve-
ments to a small, poor county and the inter-
est from the $11,100,000 could help pay for
rebuilding deteriorated education facilities.
It also settles a long standing dispute that
has divided and traumatized Swain County
for forty-five years.

The Bill addresses various concerns relat-
ing to appropriate cemetery access, Fontana
Lake usage, and buffer zone restriction. It
insures that the cemeteries will continue to
be managed as they currently are with no
additional restrictions being imposed.

The Great Smoky Mountains National
Park attracts millions of visitors every year.
From these visitors our economy is sus-
tained. The people of Swain County led the
movement to create a beautiful park for the
rest of the world to enjoy and it provides a
magnificent backdrop to Bryson City and
the Cherokee Indian Reservation. Wilder-
ness designation puts into law current man-
agement practices to which we have been
accustomed for many years. We believe the
Park, with adequate funding from the Fed-
eral Government, will continue to concen-
trate on quality development that will en-
hance and encourage the continued enjoy-
ment of the park as it is currently used.
This development will provide a positive
economic impact on Swain County that is
badly needed now and in the future.

Eighty-four percent of Swain County is
owned by the Federal Government imposing
a low tax base and chronic high unemploy-
ment. A settlement of Federal obligation
dating back to 1943 is sorely needed. Our
economic survival is at stake and we ask you
to help us. We thank you and respectfully
request your support.

Sincerely yours,
JaMES L. COGGINS,
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Chairman.
MERCEDITH BACON,

Commissioner.
Dr. R. MAX. ABBOTT,

Commissioner,

RESOLUTION

The Swain County Commissioners, during
regular session, did conduct the following
business:

Whereas, on October 8, 1943 Swain
County, the State of North Carolina the
Tennessee Valley Authority and the U.S.
Department of Interior entered into that
certain agreement which commonly came to
be known as the 1943 Agreement”, and the
same is attached as Appendix “A"; and

Whereas, the U.S. Department of Interior
in 1949 did commence construction of the
North Shore Road and completed approxi-
mately a mile in length leading from Fon-
tana Dam; and

Whereas, construction work on the North
Shore Road ceased until the State of North
Carolina agreed in 1959 to construct a road
from Bryson City to the Great Smoky
Mountain National Park boundary and
thereby causing the U.S. Department of In-
teréor a year later to resume construction;
an

Whereas, the parties to the 1943 Agree-
ment (or assignees) did attempt to enter
into an agreement in 1965 that proposed a
34.7 mile transmountain road in exchange
for construction of the North Shore Road,
and construction of the North Shore Road
has been terminated at the end cof the
tunnel completed in 1969; and

Whereas, the Department of Interior to
date has not been able to discharge its obli-
gations under the above-mentioned con-
tract; and

Whereas, the parties of the above-men-
tioned contract did in October, 1979 estab-
lish a Study Committee to make recommen-
dations for a resolution of the 1943 Agree-
ment; and

Whereas, the Study Committee did make
recommendation, and based upon said rec-
ommendation the Swain County Commis-
sioners, taking into consideration the recre-
ational-economic potential of Swain County
immediately adjacent to the Great Smoky
Mountains National Park and national in-
terest of the park's preservation, endorsed
introduction of House Bill 8419 as intro-
duced by the Honorable Lamar Gudger at-
tached hereto as Appendix “B" and ap-
proved by the then Secretary of the Interior
Cecil Andrus as the resolution to the 1943
Agreement; and

Whereas, said above legislation was intro-
duced in the U.S. House of Representatives
and like legislation in the TU.S. Senate
during a lame duck session was not passed
prior to Congress recessing; and

Whereas, Senator Baker and Senator
Sasser of Tennessee co-sponsored legislation
in the United States Senate and a portion of
Senate Bill 1947 provided for an equitable
resolution of the 1943 Agreement and was
not passed during the 1984 Session; and

Whereas, Congressman Duncan of Ten-
nessee and Congressman Clark of North
Carolina co-sponsored legislation in the
United States House of Representatives and
a portion of House Bill 4262 provided for an
equitable resolution of the 1943 Agreement
and was not passed in the 1984 Session; and

Whereas, Senator Sanford of North Caro-
lina and Sasser and Gore of Tennessee have
introduced legislation in the United States
and a portion of Senate Bill 693 does pro-
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vide for an equitable resolution of the 1943
Agreement; and

Whereas, Congressman Clarke of North
Carolina introduced legislation in the
United States House of Representatives and
a portion of House Bill HR1495 does provide
for an equitable resolution of the 1943
Agreement; and

Therefore, based on the foregoing, the
Swain County Commissioners do hereby en-
dorse and support the passage of the bipar-
tisan legislation currently pending before
Congress, to-wit Senate Bill 603 and House
Bill HR14985; and

Furthermore, the Swain County Commis-
sioners strongly encourage not only the
North Carolina Delegation, but all members
of the U.S. Congress, to end this much over
due Settlement of the “1943 Agreement” by
HRpassaugg% of Senate Bill 693 and House Bill

Mr. GORE. Mr. President, I also ask
unanimous consent that a statement
by Senator Howard Baker, the former
Republican leader, endorsing identical
legislation be printed in the REcORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

STATEMENT OF SENATOR HOWARD BAKER

MR. CHAIRMAN: I want to express my ap-
preciation to the Committee on Energy and
Natural Resources and its Subcommittee on
Public Lands and Reserved Water for both
agreeing to conduct this hearing today on
an issue of great importance to my region of
our Nation and also for allowing me to
submit my remarks to the committee in
writing, Were it at all possible for me to
have altered my schedule to present these
remarks personally, I would have surely
done so. And in that regard, I particularly
want to thank the distinguished chairman
of the subcommittee, my good friend and
colleague from Wyoming, for his customary
courtesy and accommodation.

And as much as I wish I could be with you
today in person to press my case for the pas-
sage of Senate Bill 1947, I am comforted by
the knowledge that Tennessee Governor
Lamar Alexander is testifying today in sup-
port of this legislation. Governor Alexander,
who I might add is quite simply the finest
chief executive Tennessee has ever had and
who, not unrelatedly I trust, once served on
my staff, is as passionate and forceful an ad-
vocate of issues relating to the protection of
the Smoky Mountains as has ever been.

Among the many things Lamar Alexander
and I have in common is a shared reverence
for the Smoky Mountains. We were both
born in the shadows of the Smoky’s scenic
splendor. We both spent substantial por-
tions of our youth amidst the pristine mag-
nificence of these mountains, valleys, rivers,
and streams. We both maintain our perma-
nent residences in the area of the Smoky
Mountains. And finally, we both draw our
energy, our inspiration and our strength
from these rugged, unspoiled mountains
and the rugged, unspoiled and wonderful
people who inhabit this portion of our state.

So you can see, Mr. Chairman, that Gov-
ernor Alexander and I have a zeal and
fervor about us when the topic is the Smoky
Mountains. I know the Governor will ad-
dress the issues before this committee with
his customary eloquence and in detail, but I
also want to take this opportunity to make a
number of observations myself.

As I have indicated, I was most delighted
to join my distinguished colleague, the
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junior senator from Tennessee, in sponsor-
ing Senate Bill 1947 for a number of rea-
sons.

None of those reasons, Mr. Chairman, is
more compelling than the issue of the feder-
al government’s obligation, clearly intended
and clearly stated, to the citizens and gov-
ernment of Swain County, North Carolina.
Both Senate Bill 1947 and Senate Bill 2183,
offered by my able friend and colleague,
Senator Helms from North Carolina, concur
on this issue. Simply put, the government
committed, in 1943, to construct or pay for
the construction of a road in this county to
replace one which was flooded by the cre-
ation of Fontana Lake. The value of that
road to the county has been agreed upon as
$9.5 million. The county has not been com-
pensated by the federal government for this
obligation, and it is time we square that
debt, as we say in Tennessee. Both the bills
before the Subcommittee would do just that
by authorizing an appropriation in the
amount of $9.5 million in settlement of such
claims as may exist.

There exists, Mr. Chairman, another issue
of the construction of a road, that above the
north shore of Fontana Lake, to the Hazel
Creek area of the park, which is called for
in Senator Helms’ bill, but not in the legisla-
tion offered by Senator Sasser and myself, I
would only say that I applaud the diligence
with which Senator Helms' represents his
constituents. However, it is my understand-
ing, based on information provided by the
Park Service, that such a road may create
significant environmental problems in a
very sensitive ecosystem, and the costs of
construction are indefinite and might run
beyond the amount authorized. Consequent-
1y, I would hope that the Committee would
carefully examine this proposal so that the
best interests of both the park and the
American taxpayer are served.

Finally, Mr. Chairman, with regard to the
issue of how much of the Great Smoky
Mountains National Park be declared a wil-
derness area and subjected to the protection
therein, S. 1947 provides such a designation
for 467,000 acres. I do not believe this to be
an unduly large tract for such designation
in the context of this park and this region
of the country. I am well aware of the
Chairman’s views on such designations, but
would respectfully suggest that, inasmuch
as this is a national parkland, development
or resource extraction is unlikely in any
event. However, I recognize that reasonable
men may differ and in the Senate often do.
Senators Helms and East have offered a
proposal which would exempt from wilder-
ness designation roughly 67,000 acres which
Senator Sasser and I have included in our
approach. Rather than insist on one acreage
figure over the other, it would be my sincere
hope that agreement can be reached on
some middle ground by all concerned par-
ties. Perhaps the guidance of our esteemed
Subcommittee Chairman could provide the
means to that end. It is, after all, the pro-
tection of the unsullied grandeur of the
Smokies which concerns all of us, and I be-
lieve there is substantial agreement among
us that a wilderness designation would
greatly enhance the prospects for such pro-
tection.

Thank you again for your indulgence and
your consideration.

Mr. GORE. Mr. President, as for
North Carolina support for this meas-
ure, I want to call my colleagues’ at-
tention to three editorials that ap-
peared in North Carolina newspapers.
The Greensboro (NC) News & Record
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in its editorial of March 27, 1987, enti-
tled “The Road to Nowhere,” says:

We sympathize with those who have an
attachment to their ancestral burying
grounds. But since they are not denied free
access, and since there is little chance that
the road will ever be built, it's time to give
Slwa.in County the cash and leave the park
alone.

The Charlotte Observer, in its edito-
rial of January 7, 1988, entitled “Pro-
tect the Great Smokies”; and the
Asheville Citizen, in its editorial of
March 12, 1987, entitled “Settlement
Delay Unfair to Swain County,” that
express North Carolina support for
this bill.

I ask unanimous consent that all
three editorials be printed in the
REcorp in full,

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Greensboro (NC) News &
Record, Mar. 27, 1987]
THE RoAD TO NOWHERE

Tucked away in the Great Smoky Moun-
tains of far western North Carolina is a six-
mile stretch of road that some residents of
Swain County call “The road to nowhere.”
The road runs north out of Bryson City,
winds along the north shore of Fontana
Lake and then, after passing through a
tunnel cut in solid rock, ends abruptly.

Over the years, the road has generated
more controversy than it is worth. The time
has come for abandoning any hope that it
will ever lead anywhere. A bill sponsored by
Rep. Jamie Clarke of Asheville and Sen.
Terry Sanford would compensate Swain
County for the loss and declare much of the
Smoky Mountain National Park as wilder-
ness area. We hope the bill receives swift
and favorable treatment in Congress.

In 1943 Swain County deeded 44,000 acres
of land to TVA for construction of Fontana
Dam and Lake. In return, the county
thought it had a firm agreement for a gov-
ernment-built access road to almost two
dozen cemeteries isolated by the new lake.
Along the way, however, the government
reneged on its promise of a road. A court
later ruled that the government's commit-
ment was contingent upon congressional ap-
propriation of funds.

With the passing of time, Swain County
commissioners have become convinced the
road never will be built. Environmentalists
strongly oppose the costly road because
they say it will despoil a prime wilderness
area and open it to campgrounds and other
development. With development threaten-
ing the perimeters of many of the nation's
national parks these days, it's hard to justi-
fy building another road in one of the most
majestic and popular of those national
treasures.

Commissioners are willing to settle for a
lump sum payment and other concessions in
return for giving up the road. They are op-
posed, though, by a group of citizens known
as the North Shore Cemetery Association,
who insist that the road should be complet-
ed.

Two bills introduced in Congress this ses-
sion have revived the debate. They are
almost a repeat of a 1984 scenario, when two
proposals killed off each other. The Clarke-
Sanford bill, which is also endorsed by Sen.
James Sasser of Tennessee, would never
complete the road. Instead, it would make
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much of the park a wilderness area, would
authorize payment of $9.5 million to Swain
County and would cancel a $1.6 million fed-
eral school construction loan to the county.
The bill would also guarantee that the park
service will continue furnishing access to
the graveyards through free boat trips.

A second bill sponsored by Sen. Jesse
Helms offers the same sweeteners, with one
big difference: It would allow a “logging-
type” access road to the cemeteries. Predict-
ably, environmentalists see this as a foot in
the door to further development on the
park’s fringes.

Swain County commissioners, who back
the Clarke-Sanford version, point to the
county's almost desperate need for addition-
al income that would be gained from invest-
ment of the lump sum payment. The county
suffers from a low tax base and high unem-
ployment and cannot afford the luxury of
another fruitless battle over the road.

We sympathize with those who have an
attachment to their ancestral burying
grounds., But since they are not denied free
access, and since there is little chance that
the road will ever be built, it's time to give
Elwaln County the cash and leave the park

one.

[From the Charlotte Observer, Jan. 7, 1988]
PROTECT THE GREAT SMOKIES

The U.S. Senate is considering three bills
that would designate most of the Great
Smoky Mountains National Park in North
Carolina and Tennessee as wilderness. One
is a House-passed bill, sponsored by N.C.
Democrat James Clark and Tennessee Re-
publican John Duncan, making 467,000 of
the park’'s 519,000 acres wilderness. Almost
identical is a Senate bill sponsored by Sen.
Terry Sanford, D-N.C., and Sen. Jim Sasser,
D-Tenn. Blocking efforts to make one of
those bills law is Sen. Jesse Helms, R-N.C.,
who has his own Great Smokies wilderness
bill. Sen. Helms's bill would designate only
400,000 acres as wilderness and would au-
thorize construction of a road to some
family cemeteries in the western part of the
park near Fontana Lake.

‘While we respect Sen. Helms for honoring
a commitment he apparently made to some
Swain County residents who want a road to
the cemeteries, the House bill or the San-
ford-Sasser bill would be preferable to his.
The road Sen. Helms proposes is opposed by
conservationists, by the National Park Serv-
ice and by the Reagan administration be-
cause it would run more than 30 miles
across steep ridges north of the lake,
through the heart of the proposed wilder-
ness. Preventing that sort of construction is
precisely the reason a Great Smokies wil-
derness bill is needed.

The park service provides access to the
cemeteries for family members and other in-
terested persons 10 or more times a year at
no cost. The trip, which takes about an
hour, crosses Fontana Lake by boat and
then uses a van to reach the cemeteries over
long-established primitive roadways. Under
the House bill or the Sanford-Sasser bill,
that service would continue.

Those two bills also would resolve a long-
standing dispute between the federal gov-
ernment and Swain County. In 1943 the
park service agreed to construction of a road
providing a new access into the park from
Swain County. But the road was abandoned
around 1961, after some seven miles were
completed, because of landslides and be-
cause builders encountered formations of
highly acidic rock that kills streams when it
washes into them. Under either of the bills,
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the government would pay the county $9.5
million—the amount the county contributed
to the road, plus interest compounded
through 1980.

It is important that Congress pass a bill
designating currently undeveloped areas of
the park as wilderness. Sen. Sasser first in-
troduced such a proposal in 1977, and a
decade later the Great Smokies became the
first national park ever to attract 10 million
visits in one year. The very popularity of
the park will bring growing pressures for de-
velopment that would eventually begin to
destroy its natural beauty and character. As
Ron Tipton of The Wilderness Society says,
“The only way to ensure a proper balance of
preservation and use in the Smokies is to
designate wilderness.” Apparently even Sen.
Helms doesn’t dispute that.

[From the Asheville Citizen, Mar. 12, 1987]
SETTLEMENT DELAY UNFAIR TO SWAIN

Resolution of the north shore road con-
troversy has waited years longer than neces-
sary, and the delay has cost Swain County
millions of dollars that it desperately needs.
Those who have opposed a financial settle-
ment should defer to the larger interests of
Swain County residents and allow this
matter finally to be put to rest.

Opponents include members of the North
Shore Cemetery Association and Sen. Jesse
Helms. Association members, working
through Helms, have blocked a settlement
because they want a road built to cemeteries
that were cut off from convenient access
when Fontana Lake was built during World
War IL

The federal government agreed to build a
road along the north shore of Fontana
when it acquired the land. The purpose of
the road was to provide economic benefits to
Swain County. It would open more of the
Fontana shore to development and compen-
sate the county for roads that were flooded
by the lake.

But when the area later became part of
Great Smoky Mountains National Park, the
lakeshore lost its potential for develop-
ment—so the road was never built.

Although the road was not intended pri-
marily to provide access to cemeteries left in
the park, decendants of those buried there
had counted on using it for that purpose.
They felt cheated when plans for it were
dropped.

Swain County felt cheated for a much
larger reason: It never received the econom-
ic compensation the road represented.

The National Park Service offered to
settle the issue in 1980 by giving Swain $9.5
million in lieu of the long-abandoned road.
Members of the cemetery association, with
Helms’' help, have managed to delay any
such agreement. They want a road of some
sort, one whose only purpose would be to
provide land access to the cemeteries, Access
now is by boat across the lake and a slow
trip by four-wheel drive vehicle.

A road is never going to be built. The
slight benefits of a road to a few dozen fami-
lies do not justify the environmental
damage it would do to the park. In addition,
the Park Service intends to manage that
part of the Smokies as wilderness, which
precludes road-building.

Last year the Park Service offered to
guarantee access to cemetery association
members if they would go along with a set-
tlement. Then-Rep. Bill Hendon told them
it was the best deal they were going to get.

Rep. Jamie Clarke and Sen. Terry Sanford
have introduced legislation to complete the
settlement. Their bills designate most of the
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park as wilderness, award Swain County
$9.5 million in cash compensation and direct
the Farmer's Home Administration to for-
give a loan the county used in 1976 to build
a high school. Annual payments of $130,500
on the loan extend to 2008. The Park Serv-
ice remains willing to guarantee access to
the cemeteries.

Supporters of the association say it is
tragic that people have to go through so
much trouble to visit their family cemeter-
ies. The real tragedy is that Swain residents
have been denied the settlement that was
offered seven years ago.

Swain is an economically depressed
county struggling to maintain minimal serv-
ices, let alone develop its economic base. Un-
emp]oyment ranges to 20 percent and above.
The county desperately needs to build new
school buildings and to make improvements
to basic services.

Swain's annual property tax revenues
total barely $600,000. Interest alone on the
$9.5 million would exceed $700,000.

The county already has lost more than
$7.5 million in interest and loan payments
since 1980, Therein lies the tragedy: that a
compensation package beneficial to so many
has been blocked for so long, all because of
the stubborness of a small group of people
and one senator.

Swain residents overwhelmingly favor the
settlement. County commissioners support
it unanimously. Congress should let noth-
ing, certainly not a single senator, stand in
the way any longer.

Mr. GORE. The case is clear, the
justice of the settlement is equally
clear, there is no need to further delay
this matter, and I urge my colleagues
to permit a final resolution of this dec-
ades-old issue.

I commend to my colleagues’ atten-
tion the editorials that I have included
in the ReEcorp from North Carolina in
support of the legislation. I hope we
will vote cloture and take this bill up.

Thank you, Mr. President.

Mr. MURKOWSKI addressed the
Chair.

The PRESIDING OFFICER. Who
yields time?

The Senator from North Carolina
controls the time.

Mr. HELMS. Mr. President, what is
the time situation?

The PRESIDING OFFICER. The
Senator from Tennessee has 1 minute
and 49 seconds.

Mr. HELMS. I yield 3 minutes to the
distinguished Senator from Alaska.

The PRESIDING OFFICER. The
Senator from Alaska is recognized for
3 minutes.

Mr. MURKOWSKI. Mr. President,
reference has been made by the Sena-
tor from Tennessee to precedents set
with regard to legislation of this type
affecting my State of Alaska, and I be-
lieve reference was made to Hawaii as
well.

I think we have a situation here
where a precedent is being established
within this body that is of great con-
cern, and should be, to all of us, par-
ticularly those of us in the Western
part of the United States, where much
of our land mass is under the control
of the Federal Government. It is obvi-

June 21, 1988

ous that we have a situation here
where we have a substantive disagree-
ment, but that is nothing unusual,
when we have issues motivated by wil-
derness on one hand and a commit-
ment on another.

Basically, a deal is a deal. A commit-
ment has been made in good faith, ini-
tially, and the Federal Government
has yet to deliver on that commit-
ment.

As we look at situations with our
own State of Alaska and applicable sit-
uations in other States out West, it is
clear that in issues such as those ad-
dressed with regard to the environ-
mental community, you do not have a
quantifying formula of any conse-
quence to resolve a situation. Those
people who are motivated by the cause
of more wilderness—and it is certainly
an honorable and justifiable motiva-
tion—clearly want more. The balance
is resolved, in most cases, through
some type of consensus by the people
mostly affected.

It is unfortunate that that has not
been able to be resolved by the individ-
ual Senators from the State affected.
But to suggest that these matters
should be resolved in this body sets a
precedent about which the junior Sen-
ator from Alaska is very concerned, be-
cause it simply becomes easier for the
next time that a dictate is made by
this body with regard to the utiliza-
tion of land and the situation with
regard to previous commitments that
have been made which are suddenly
overturned as a consequence of efforts
pf parties that cannot resolve the
1ssue.

It seems to me that it would be
much better to take the matter back
and agree that further discussion must
take place in order to try to get some
type of resolution, because to bring it
before this body simply sets a prece-
dent that I do not think is in the best
order of the Senate, nor of the State
affected, nor of the Senators from
that State.

Mr. STEVENS. Mr. President, will
the Senator yield me 2 minutes?

Mr, HELMS. I yield.

Mr. STEVENS. Mr. President, Sena-
tor MUrRkKowsKI has stated what has
happened in terms of the Alaska pro-
vision. Because of our great interest in
matters such as this, I believe I have
been involved in every instance that
the distinguished Senator from Ten-
nessee has mentioned—the redwoods
and the other wilderness concepts.

I remember well the debate on the
Alaska lands bill. When we reached
the point of great impasse on the floor
of the Senate, my good friend, the
then-Senator from Washington, Scoop
Jackson, with his great wisdom, pulled
down the bill, took the bill to what, in
effect, was a conference in his hide-
away. That went on for 2 weeks—10,
12, 14, 16 hours a day. There were
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people in this hideaway working on
this Alaska lands bill.

The final provisions of that bill were
not totally to my satisfaction, but it
was about 80 percent of what the Alas-
kan people sought to protect their
rights and their interests and the com-
mitments that had been made to them
in the past.

As I understand what the Senator
from North Carolina wants now, it is
for the Federal Government to live up
to the agreement that was made. I rec-
ommend that procedure to my friends
from Tennessee. There is no question
that had Senator Jackson not found a
way to eliminate the dispute between
the then-Senator from Colorado, Mr.
Hart, and me—as a matter of fact,
some of the dispute was between me
and my colleague from Alaska at that
time—the Senate floor would have
been a very disagreeable place for
months.

I do not believe that the Senate
ought to take action which would
make a commitment that has been
made to individuals concerning devel-
opments of this type. Those agree-
ments can be modified, and we modi-
fied a lot of them with regard to the
Alaska land spill, but they were done
with negotiations and a concern and a
consideration for the people involved.
It was not done roughshod.

I think the fact that the Alaska
lands bill became law demonstrates
that, because we could have stopped
that bill. This bill may pass in terms of
cloture now, but it will be stopped
unless you work out an agreement.

The PRESIDING OFFICER. The
time of the Senator has expired.

Mr. HELMS. Mr. President, I will
start today as I started yesterday, by
saying that we can end any dispute or
disagreement on this bill if there will
be a compromise.

The distinguished Senator from
Tennessee remarked this morning that
the bill that is proposed to be pending
before us is a result of years of study
and compromise. Compromise with
whom? There has been no compro-
mise. That is the problem.

Then they enumerated various
people in Tennessee who like this bill,
Mr. President. Let me tell you who
does not like this bill—the people of
North Carolina do not like this bill.

Mr. President, I can go on down the
list. Who does not like it? The State of
North Carolina. I put a letter in the
REcorp yesterday from the Governor.

The Cherokee Tribe. The chief of
the Cherokee Tribe is in Washington,
DC, right now, lobbying against this
bill.

Others who do not like this bill are
the North Carolina Parks and Recrea-
tion Council, the North Shore Histori-
cal Association, the Bryson City Board
of Aldermen, the Graham County
Commissioners, the Graham County
Chamber of Commerce, the Cherokee
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County Commissioners, the Eastern
Band of Cherokee Indians, 90 percent
of the businesses in Bryson City, and
more than 6,800 people in western
North Carolina, including 3,700 who
live in Swain County.

In addition, the National Veterans of
Foreign Wars supports my bill over
the Sasser bill. There are veterans
buried on those ancestral cemeteries
which are not accessible in any real
way.

So let us not talk about compromise.
There has not been any effort to com-
promise. That is why I plead with Sen-
ators once more to reject cloture this
afternoon, so that Senator Sassgr will
be encouraged to try to work this
thing out.

Because of the limited time of this
debate, I could not yesterday, and I
cannot today, go into much detail, but
let me hit as many highlights as I can
and elaborate on some of the points I
tried to make yesterday.

To say that the people of western
North Carolina are not concerned
about this pending legislation which is
the work of the Senator from Tennes-
see is just absurd. The people of North
Carolina do not want this bill unless
accommodations can be made.

These accommodations are twofold:
First, leaving out of wilderness ap-
proximately 44,000 acres located north
of Fontana Lake; second, authorizing
moneys for a logging-style road north
of Fontana Lake so that these people
can continue to visit their ancestral
cemetery.

The red herrings that have been
dragged into this thing are bewilder-
ing to me.

If the Senator from Tennessee and
the junior Senator from North Caroli-
na are willing to make these conces-
sions, they can have over 400,000
acres—including over 200,000 acres in
North Carolina—placed into wilder-
ness. But until these two minor con-
cessions can be made, I will do every-
thing I can to defend the interests of
the people of western North Carolina.

Some Senators may think that con-
sideration of H.R. 1495 is merely a
struggle between North Carolina and
Tennessee or between Democrats and
Republicans. And some Senators are
saying, particularly on the other side,
“Well, I really don’t have a dog in this
fight.” And so they will vote for clo-
ture. I remind Senators, however, that
allowing this bill to be considered by
the Senate erodes the power every
Senator has to protect the interests of
his or her citizens. Never before, with
the exception of an Alaskan bill—and
the two Alaska Senators have just dis-
cussed that—has the Senate consid-
ered a bill placing land in wilderness
unless and until all affected Senators
agreed to the bill. It just has not been
done.

Consideration and ultimate passage
of this bill tells the powerful environ-
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mental groups that whatever they
want, they will get. Let the people be
damned. The Senator in the affected
State has no rights or power to assure
tgat. his citizens’ interests are protect-
ed.

If we let the powerful lobby get by
with this thing, those Senators will
have no right or power to assure that
his or her citizens’ interests are pro-
tected.

Ranchers, hunters, and farmers, and
s0 on, will be at the mercy of these
highly organized environmentalists
who for the past 24 hours have used
the phone banks calling every Sena-
tor’s office and every other pressure
that they can mount.

I heard on the Senate floor the
statement that H.R. 1495 is a national
issue and it represents what is best for
all Americans. I might agree with that
point which is why I disagree with the
Sasser bill.

We heard all the figures from the
Senator from Tennessee yesterday.
Look at this: In 1986, 9.8 million
people visited the Great Smoky Moun-
tain Park. That is right. But of this
number, 9.8 million, only 68,400 nights
were spent at camp sites approachable
by foot. That means that less than 0.7
of 1 percent of those who visited the
park were backpackers, and those fig-
ures were about the same as 1987.

Mr. SYMMS. Mr. President, will the
Senator yield?

Mr. HELMS. Certainly. I am glad to
vield to my friend.

Mr. SYMMS. I thank the Senator
for yielding.

Isay I totally concur with what he is
saying. In my State the figures are
even much greater that the wilderness
is not being used by people and recrea-
tion areas are. What people want are
campsites and access so they can take
their family out and enjoy the great
outdoors, and we should be managing
these lands.

And I would say to the Senator that
notwithstanding the fat-cat environ-
mentalist lobby that has so much
money to try to lock up so much land
in this country and deny people access
to it, the day will come when enlight-
enment will prevail and the truth will
prevail and people will realize the folly
of denying land from use.

I might just say I had a speech I
wanted to give this morning. I do not
have time now. But I would like to
quote the Senator what the Wilder-
ness Act says about people and what it
says is that it is a man apart from
nature an ethic that had profound
impact on the authors of the wilder-
ness bill and the old Wilderness Act
has proven they are denying homosa-
piens access to our land.

I think the day will come when we
will realize the folly of this and some
Congress somewhere in the future will
reform at least the Wilderness Act to a
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more modified version where people
can actually have access to this land
and use it.

What good does it do to let the bark
beetles, tusky moss, and forest fires
take over and destroy our land when
we have the technology to manage
these forests and manage these lands
in the fashion that we in fact can
enjoy them and people can have a
better life?

I totally concur with the Senator,
and I am totally in opposition to this
bill.

I thank the Senator for yielding and
I support him and I hope all Senators
will support the Senator from North
Carolina on this cloture vote.

Mr. HELMS. Wilderness will shut-
down development in the park. No
more roads can be built; no more de-
veloped campsites can be built; no
more visitor centers can be built.

In essence, the Sasser bill says to
99.3 percent of the park visitors that
they will never be able to visit other
areas of the park. The elderly cannot
backpack; the handicapped cannot
backpack; families with small children
cannot backpack. These peoples’ inter-
ests are put on the back burner for the
sake of less than 1 percent of the visi-
tors to the park.

So I agree with the Senator from
Tennessee, Mr. President. Placing the
Great Smoky Mountain National Park
into wilderness is a national issue.
And, quite frankly, Mr. President, if
the 10 million visitors to the park
knew exactly what wilderness designa-
tion was, they would be just as ada-
mantly opposed to the Sasser bill as
the 6,800 people of western North
Carolina.

Just as this bill is unfair to the
American public, it is unfair to the
people of my State, Mr. President. The
Park Service has told me that every
cemetery in Tennessee is accessible by
private vehicle. Visitors to the Tennes-
see cemeteries just call up the Park
Service and they lower the chains and
allow the visitors to use access roads to
the cemeteries. In North Carolina, 30
of the 70 cemeteries are inaccessible
by private vehicles and the people
down there have to climb onto pon-
toons and cross Fontana Lake and
then ride in whatever cart or vehicle
the Park Service provides to the ceme-
teries.

This bill will kill tourism in western
North Carolina. Tennessee's got its
booming industry. Less than one-quar-
ter of its land is owned by the Govern-
ment. Tennessee’s got Gatlinburg and
Cades Cove which attracts thousands
of visitors to its end of the park. Ten-
nessee has two entrances to the park
and two main highways running into
the park.

North Carolina, on the other hand,
has one entrance and one road. Fur-
thermore, it cannot develop much of
the land surrounding the park because
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over half of it has been taken by the
Government.

Developing the park on the North
Carolina side of the park is the only
hope for a tourism industry in western
North Carolina. The Sasser bill will
end all development and will devastate
the tourism in western North Caroli-
na.

In closing, Mr. President, I make
this one point. The environmentalists
have made H.R. 1495 into the environ-
mental issue of 1988. This bill is not
going to protect the environment. The
land affected by H.R. 1495 is already
owned by the Park Service. It is not
about cost. The Forest Service says it
builds logging style roads for as little
as $18,000 per mile.

The issue is about fairness and Sena-
tors’ rights. It is about the government
keeping its word and living up to its
commitments. It is about the right of
each and every Senator in this Cham-
ber to protect the rights and interests
of his or her constituency. That is
what is at issue and that is what this
Senator will fight for as long as there
is a breath in him.

I urge Senators to vote against in-
voking cloture on the motion to pro-
ceed.

Mr. SANFORD. Mr. President, I rise
to urge my colleagues to vote in favor
of cloture on the motion to proceed to
consideration of H.R. 1495, the Great
Smoky Mountains Wilderness Act. We
are deciding the fate of perhaps the
greatest remaining natural area in the
Eastern United States. We are decid-
ing in a very real sense the future of
Swain County, NC. The Senate ought
to at least have the opportunity to
consider this very important legisla-
tion.

Mr. President, we have precious
little wilderness left in this country. It
is sometimes argued that we have too
much wilderness; too much land that
is “locked up” in a State designed by
nature and not by the hand of man.
Nothing could be further from* the
truth. Only 1 percent of our land in
the lower 48 States is now wilderness.
In North Carolina, just three-tenths of
1 percent of our land enjoys such per-
manent protection. Even if the Great
Smoky Mountains were not worthy of
preservation—which they certainly
are—it makes little sense to argue that
our bill will somehow result in North
Carolina being ‘“locked up” by wilder-
ness. If we pass H.R. 1495, North Caro-
lina will still have less wilderness than
the average State.

What is this bill all about? Mr. Presi-
dent, let us not become too distracted
from the main issue. The Great
Smoky Mountains National Park is a
tremendous resource for all Ameri-
cans. It is a national park, and its her-
itage belongs to all of us.

John Muir once said,

The tendency to wander in the wilderness
is delightful to see. Thousands of tired,
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nerve-shaken, overcivilized people beginning
to find out that going to the mountains is
going home; that wilderness is a necessity;
and that mountain parks and reservations
are useful not only as fountians of timber
and irrigating rivers, but as fountains of life.

Mr. President, the Smoky Mountains
are such a “fountain of life” which
must be set aside for future genera-
tions to enjoy.

The Great Smoky Mountains have
the highest peaks and deepest valleys
in the East. They represent the largest
virgin hardwood forest in the country.
They possess an incredible biological
diversity—some 400 species of animals
and an amazing 1,500 species of plants.
Black bear, bald eagles, and probably
even the rare Eastern cougar can all
be found within this mountain para-
dise. The Great Smoky Mountains Na-
tional Park is one of the world's few
places that has been honored as both
a World Heritage Site and an Interna-
tional Biosphere Reserve.

Mr. President, Congress in 1964 es-
tablished a wise policy of protecting
and preserving our most outstanding
natural areas by designating them as
wilderness. Since 1964, we have done
exactly that in a number of instances.
The Smoky Mountains are clearly
such an outstanding area, and we
should protect them. This is what we
are talking about here today.

I would remind my colleagues that
H.R. 1495 is supported by this admin-
istration. We did not arbitrarily select
the areas deserving wilderness desig-
nation in the Smokies; they did. I
would remind my colleagues that this
bill enjoys broad bipartisan support.
Not a single member of the North
Carolina delegation opposed this bill
in the House; not one. In fact, not one
Member of the House, Republican or
Democrat, from anywhere in the coun-
try opposed this bill in the other
Chamber.

Mr. President, I think I have ade-
quately demonstrated in the past that
H.R. 1495 does enjoy broad support in
North Carolina. Nearly every major
newspaper in the State has editorial-
ized in favor of our bill, and none have
opposed it. The important regional or-
ganizations in western North Carolina
back our bill. If T may quote from an
outstanding summary of these issues
written by Will Curtis, the editor of
the Asheville Citizen-Times,

(Some) say it is only “Environmental
groups” and outsiders who oppose the build-
ing of a road and who favor wilderness des-
ignation. I'm not an outsider. I want to see
wilderness status for the Smokies. So do
most other mountain people. The last time
anyone took a poll on the question, Western
North Carolina residents by a huge margin
favored wilderness designation for the Park.
Swain County residents support the pro-
posed settlement overwhelmingly. Swain
commissioners support it unanimously.

The settlement referred to by Will
Curtis is included in our bill. The set-
tlement provides a means for the Fed-
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eral Government to make good its old
debt to the county, dating back to
1943 when one of Swain County’s
roads was flooded by construction of
Fontana Lake. The Government's
legal obligation is to Swain County,
and Swain County supports our bill.
This is an important point, so let me
repeat it: the Federal Government
agreed in writing to compensate Swain
County for the flooded road in 1943,
and Swain County wants to settle the
matter as provided for in our bill, not
any other bill,

Mr. President, Swain County agreed
to this settlement 8 years ago. The
only reason it has not been fulfilled is
because it has been blocked here in
the Senate for the past 8 years. If that
settlement had occurred in 1980, as
the county desired, the county would
have received $7.6 million in interest
payments to benefit their school
system and to invest in their future
economy.

Swain County is not wealthy. It has
the second highest unemployment
rate in North Carolina. It has a low
per capita income. It has a small tax
base. Mr. President, Swain County des-
perately needs new revenues to invest
in its future. Its school system has
many needs. It needs to create incen-
tives and infrastructure for new busi-
nesses. It cannot now do so.

H.R. 1495 would increase the coun-
ty’s revenues by 30 percent, and pro-
vide a permanent pool of funds to be
used for its future. That future is very
cloudy at present. H.R. 1495 will
brighten that future considerably. If
this bill is blocked again in the Senate,
as in the past, the American people
will have lost an opportunity to pre-
serve a precious natural resource, and
the schoolchildren of Swain County
will have lost opportunities for a
better future.

Mr. President, I have worked hard to
address every possible concern about
this bill. Our bill guarantees that a
unique service provided by the Park
Service to assure access to North
Shore cemeteries will continue. Con-
trary to what some have suggested,
there is no such special access or vehi-
cle access to many of the 78 cemeteries
on the Tennessee side of the park.
Nor, to my knowledge, is such special
transportation as the Park Service
provides to North Shore cemeteries
available anywhere else in the coun-
try.

There is no reference to cemetery
access in the 1943 agreement. We
should keep that in mind. The road
the Interior Department tried to build
was intended as compensation to
Swain County, and was not tied to the
cemetery issue in any legal sense. The
courts have addressed this issue. How-
ever, there is a moral obligation to
provide such access, and our bill does
that. In fact, we have prepared a floor
amendment that will not only guaran-
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tee such transportation, but will sub-
stantially improve it.

Mr. President, I have worked to ad-
dress numerous other issues of local
concern. We have worked to ensure
that outstanding private rights in the
North Shore area will be fully ad-
dressed, and our amendment will
speak to that. We have worked to com-
memorate the history of the North
Shore area, to exclude from wilderness
any areas with historic value or devel-
opment potential, to guarantee that
current uses of Fontana Lake and all
other areas will continue, and in fact
to make sure this bill takes away no
right or activity currently enjoyed by
any citizen. We have made numerous
changes in our proposal. Yet we have
heard that unless we build an expen-
sive and damaging road, and fail to
protect some 44,000 acres considered
vital by our own administration, we
cannot have a bill.

Mr. President, if the Senate desires
to give Swain County an extra $4.3
million, I will certainly support that.
That is what the primitive road we
have heard about would cost, not
$400,000. But I suggest that if the
Senate wishes to grant that extra $4
million, that it be put to use where it
will benefit Swain County the most. It
should go into the schools and eco-
nomic development for the whole
county, not for an environmentally
damaging road that will bring no tour-
ism and benefit but a few.

I ask unanimous consent that a
letter from the administration detail-
ing the cost of the primitive road be
placed in the Recorp at this point
along with some other information rel-
evant to the building of a road
through the area.

There being no objection, the mate-
rial was ordered to be printed in the
REcorb, as follows:

U.S. DEPARTMENT OF THE INTERIOR,
NaTioNAL PARK SERVICE,
Atlanta, GA, June 10, 1988.
Hon. JESSE HELMS,
U.S. Senate, Washington, DC.

DEeARrR SENATOR HELMS: This letter is writ-
ten in response to your request for clarifica-
tion of the National Park Service’s estimate
for construction of a primitive road along
the north shore of Pontano Lake, You will
recall that Director Mott testified at the
wilderness hearings in June 1987 that such
a road would cost an estimated $4.3 million
to construct.

Director Mott's estimate was based upon
figures compiled at your request in 1984.
Our construction estimates for approxi-
mately 20-miles of primitive gravel road
were as follows:

Planning, design, preconstruc-
tion survey $400,000
Environmental impact statement 100,000

Grading (and hauling) .........ccuuunee. 2,000,000
Gravel base 1,000,000
Drainage (bridges and culverts)... 400,000
Project inspection, supervision,
surveys 400,000
Total 4,300,000
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We have re-examined these figures and
find that they still represent good ballpark
figures for low-grade road construction
standards.

We do not have appropriate information
to comment on the U.S. Forest Service road
construction estimates. However, they build
primitive roads primarily for timber har-
vesting access using construction standards
and methods that are generally less strin-
gent environmentally and aesthetically than
those used by the National Park Service.

I hope that this information answers the
substance of your questions. Thank you for
your continuing interest in the National
Park System.,

Sincerely,
ROBERT W. BAKER,
Regional Director.
U.S. DEPARTMENT OF THE INTERIOR,
NATIONAL PARK SERVICE,
Gatlinburg, TN, April 23, 1987.
In reply to: A3815.
Hon. TERRY SANFORD,
Hart Building, Washington, DC.

DEAR SENATOR SANFORD: We have been
asked to respond to your office on questions
that have arisen concerning the wilderness
proposal for Great Smoky Mountains Na-
tional Park.

All wilderness proposals are limited to
areas inside the Congressionally mandated
Park boundaries and therefore no land is in-
volved either on or south of Fontana Lake.
As referenced on the map in the General
Management Plan, the potential wilderness
boundary approximates the high water level
of the Lake. We have made no proposals to
alter present boating use on Fontana Lake
which is not managed by us but by the Ten-
nessee Valley Authority.

There are major concerns surrounding
any road construction in the Smoky Mou-
tains because of the potential of exposing
the Anakeesta rock formation which con-
tains iron pyrite and heavy metals. Once
Anakeesta rocks are exposed they oxidize,
and acids and heavy metals are leached by
rainfall. Documented evidence shows that
the most severe impacts occur within stream
courses, where polluted rainwater can kill
all life in a stream.

When the Park transmountain road (441
from Gatlinburg to Cherokee) was realigned
on the North Carolina side of the Park near
Newfound Gap in 1963, a quantity of Ana-
keesta rock was uncovered. The leachates
from the construction and resultant roadfill
flowed into Beech Flats Creek and some 24
years later, there is still no aquatic life for
the first mile of stream.

Documented studies of Fontana Lake sedi-
ments bear witness to concentrations of
heavy metals which are leached from natu-
ral geologic origins, exposed rock and mine
shafts. Sugarfork Branch on the Hazel
Creek drainage is sterile of aguatic life
forms as a result of abandoned copper mine
runoffs.

There is good evidence to support the like-
lihood of encountering pockets of Ana-
keesta rock in the Lake area. Heavy metals
have concentrated in the sediments down-
stream from disturbed areas on either end
of the Lake, leaching from rock exposed by
the construction of Lake Shore Drive on the
east end, as well as from the mine shafts in
the Hazel Creek drainage to the west,
Equally as important, records also indicate
the presence of other naturally exposed
rock containing heavy metals in the area
north of the Lake. Such indirect evidence
points to a high probability of exposing
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more Anakeesta formation during construc-
tion of a north shore road.

Any road construction in the Smoky
Mountains must depend on extensive cuts
and fills, Because of the crumbling nature
of the rock, the extreme tipping and fault-
ing of layers and the interspersing of more
solid layers with slick components like red
clay, the rock is not stable, and constant
problems of fill-sinking and cut-sluffing can
be expected. These situations can be hazard-
ous to visitors, as well as a constant and con-
tinual costly maintenance burden. The best
example of these types of situations are evi-
denced by the 1-40 Pigeon River gorge main-
tenance problems of the States of North
Carolina and Tennessee,

The very necessity of extensive road cuts
and fills to maintain grade specifications to
standard would compromise, aesthetically,
many of the very scenic reasons visitors
come to the area. Unfortunately, there is
also an inverse relationship between wildlife
abundance, especially bears, and the
number of roads in an area. With the quick-
ly diminishing wildlife habitat outside the
Park, maintaining the integrity of the Park
interior becomes an even more critical need.

Again, we appreciate very much your in-
terest and support for the Park. Should you
or your staff have any further questions, we
stand ready to assist.

Sincerely,
RanpaLL R. POPE,
Superintendent.
U.S. DEPARTMENT OF INTERIOR,
NATIONAL PARK SERVICE,
Washington, DC, February 14, 1974.
Hon. Roy A, TAYLOR,
House of Representatives, Washington, DC.

DEearR MR. TavLor: Thank you for your in-
quiry in behalf of Mr. Odell Shuler of
Bryson City, North Carolina, requesting a
breakdown of National Park Service funding
for the Bryson City-Fontana Road in Great
Smoky Mountains National Park.

A recapitulation by project segment of the
$5,744,300 appropriated to date for the
Bryson City-Fontana Road is provided
below:

$580,000 1960
1961-62

m a Tunnel Ridge (Terminus
. Construction includced 2 bridge
Noland ]g}aﬂdai,zoo-lmw.Wh

September 1966

1968

1970

. 115,000 1972

I appreciate your continued interest in
Great Smoky Mountains National Park and
hope this information satisfactorily re-
sponds to Mr. Shuler's inquiry.

Sincerely yours,
RonaLp H. WALKER,
Director.

Mr. SANFORD. Mr. President, one

of the finest public servants in Wash-
ington is William Penn Mott, the Di-
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rector of the National Park Service.
His comment on this whole thing sev-
eral weeks ago to me was that it is just
a shame that we have not settled with
these people of Swain County in all of
these years. We have done them an in-
justice and no wonder they are mad
about it.

I think that goes to the heart of this
bill. This county, deprived of its land,
deprived of a great deal of its tax base,
has been waiting now for years and
years for a cash settlement that is
properly provided in this bill. I think
we can wait no longer.

For those who worry about the park
somehow being changed and people
somehow not being able to get in, I
simply would remind them that all of
the area to be designated wilderness
has been treated as a wilderness for
many years. So nothing will change in
the way that the people can use it, the
access to it, the availability of camp-
sites; the right to go in and come out
will be the same after the bill is passed
as it was before.

So it is a great piece of conservation
legislation, but beyond that the point
I want to make is we have too long
been unfair to the school children of
Swain County, whose school system
will benefit if we pass this bill.

Mr. President, it is time to protect
this great wilderness area. It is time to
settle this 45-year-old dispute. Let us
allow this issue to be heard in the
Senate.

I thank you and I yield any remain-
ing time back.

The PRESIDING OFFICER. There
is no remaining time.

RECESS UNTIL 2 P.M.

The PRESIDING OFFICER. Under
the previous order, the Senate will
stand in recess until the hour of 2 p.m.

Thereupon, the Senate, at 12:45
p.m., recessed until 2:01 p.m.; where-
upon, the Senate reassembled when
called to order by the Presiding Offi-
cer [Mr. MELCHER].

CLOTURE MOTION

The PRESIDING OFFICER. The
clerk will report the motion to invoke
cloture.

The assistant legislative clerk read
as follows:

CLOTURE MOTION

We, the undersigned Senators, in accord-
ance with the provisions of Rule XXII of
the Standing Rules of the Senate, hereby
move to bring to a close debate on the
motion to proceed to the consideration of
H.R. 1495, an act to designate certain lands
in Great Smoky Mountains National Park
as wilderness, to provide for settlement of
all claims of Swain County, North Carolina,
against the United States under the agree-
ment dated July 30, 1943, and for other pur-

poses.
Senators Terry Sanford, Jeff Bingaman,
Bob Graham, Barbara Mikulski, Wyche
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Fowler, John Melcher, Carl Levin, Don
Riegle, Jim Sasser, Paul Sarbanes, Tom
Harkin, Max Baucus, Bill Bradley, Jay
Rockefeller, Daniel Inouye, Dennis DeCon-
cini, and Tom Daschle.

VOTE

The PRESIDING OFFICER. By
unanimous consent the quorum call
has been waived.

The question is, Is it the sense of the
Senate that debate on the motion to
proceed to the consideration of H.R.
1495, an act to designate certain lands
in the Great Smoky Mountains Na-
tional Park as wilderness, to provide
for settlement of all claims of Swain
County, NC, against the United States
under the agreement dated July 30,
1943, and for other purposes, shall be
brought to a close?

The yeas and nays are mandatory.

The clerk will call the roll.

The bill clerk called the roll.

Mr. CRANSTON. I announce that
the Senator from Louisiana [Mr.
JOHNSTON] is necessarily absent.

I also announce that the Senator
from Delaware [Mr. BipeEn]l and the
Senator from Oklahoma [Mr. BOREN]
are absent because of illness.

Mr. SIMPSON. I announce that the
Senator from Minnesota [Mr. DUREN-
BERGER] is necessarily absent.

The PRESIDING OFFICER (Mr.
SANFORD). Are there any other Sena-
tors in the Chamber desiring to vote?

The yeas and nays resulted—yeas 54,
nays 42, as follows:

[Rollcall Vote No. 195 Leg.]

YEAS—54
Adams Exon Mikulski
Baucus Ford Mitchell
Bentsen Fowler Moynihan
Bingaman Glenn Nunn
Bradley Gore Pell
Breaux Graham Proxmire
Bumpers Harkin Pryor
Burdick Heflin Reid
Byrd Hollings Riegle
Chafee Inouye Rockefeller
Chiles Kennedy Roth
Cohen Kerry Sanford
Conrad Lautenberg Sarbanes
Cranston Leahy Sasser
Daschle Levin Shelby
DeConcini Matsunaga Simon
Dixon Melcher Stennis
Dodd Metzenbaum Wirth

NAYS—42
Armstrong Hecht Pressler
Bond Heinz Quayle
Boschwitz Helms Rudman
Cochran Humphrey Simpson
D'Amato Karnes Specter
Danforth Kassebaum Stafford
Dole Kasten Stevens
Domenici Lugar Symms
Evans McCain Thurmond
Garn MecClure Trible
Gramm MecConnell Wallop
Grassley Murkowski Warner
Hatch Nickles Weicker
Hatfield Packwood Wilson

NOT VOTING—4

Biden Durenberger
Boren Johnston

The PRESIDING OFFICER. On
this vote, the yeas are 54, the nays are
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42, Three-fifths of the Senators duly
chosen and sworn not having voted in
the affirmative, the motion is not
agreed to.

Mr. BYRD. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BYRD. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

The

MORNING BUSINESS

Mr. BYRD. Mr. President, I ask
unanimous consent that there be a
period for morning business and that
Senators may speak therein, and that
the period not extend beyond 8 min-
utes.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. PRYOR. Mr. President, I thank
the distinguished majority leader for
allowing me to speak at this time, and
I will not exceed my 8 minutes.

CONSULTANTS IN THE
PENTAGON

Mr. PRYOR. Mr. President, last
week, as a result of a hearing in my
Subcommittee on Federal Services on
the wild growth and lack of control
over the consulting community, I an-
nounced that I would offer amend-
ments to all of the pending appropria-
tions bills to control the dark side of
Government—the unseen consultant
side of Government.

I will begin the process of identify-
ing and cutting back consultant costs
with an amendment to the Treasury,
Post Office appropriations bill when it
comes to the Senate floor later today,
tomorrow, or sometime this week.

Mr. President, before we get to the
Treasury bill and my cost control
amendment, I want to take a moment
to release new data, given to me this
afternoon, 2 hours ago, by the GAO
on the amount spent on defense con-
sultants by the Pentagon—or, I should
say, the American taxpayer.

This is timely, in light of the con-
sultant scandal that is ravaging the
Pentagon and the administration
today.

As part of my subcommittee’s inves-
tigation into consulting activities gov-
ernmentwide, I asked the General Ac-
counting Office to provide me with
data on what the Pentagon is spending
on consultants.

Just 2 hours ago, the results of
GAOQO's audit were presented to me.

Mr. President, in fiscal year 1987,
the Pentagon reported spending $155
million on consultant contracts. The
GAO today reports that during last
vear, the expenses that were definitely
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attributable to Defense consultants ac-
tually totaled $2.8 billion—18 times
the amount reported by DOD—and
that the expenses that could be attrib-
uted to consultants within the DOD
totaled $18 billion—120 times the
amount reported by DOD.

Mr. President, some people seem to
be interested in keeping this shadow
government under wraps.

I ask unanimous consent that the
text of this GAO summary be printed
in the Recorp following my statement.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

(See exhibit 1.)

Mr. PRYOR. Mr. President, the De-
fense Department’s own Inspector
General has made similar findings.
For example, in 1983, the Army re-
ported spending $23,000 on consult-
ants. However, according to the IG,
the Army actually spent $2,764,000 on
consultants, The Army estimate was
12,000 percent off.

The DOD obviously has been using a
very narrow definition of the term
“consultant” in reporting these fig-
ures. The $18 billion figure includes
management reviews, technical assist-
ance, special studies, management and
support services for research and de-
velopment and professional services.

But even that astronomical figure
still does not show us the “dark side of
the Moon” as far as consultant ex-
penses are concerned. We still do not
know or have any idea of how much
the Pentagon today has built embed-
ded costs into contracts for consult-
ants and consulting activities within
contracts. These embedded costs are
consultant costs hidden in a larger
contract, such as for the procurement
of an aircraft, a tank, a submarine, or
a missile system. We also know that,
ultimately, these embedded costs,
hidden or not, are paid by the taxpay-
ers of this country.

Many press reports last week ex-
plained how former DOD officials go
to work as consultants to large defense
contractors. I am saying that it is pos-
sible that under Defense procurement
procedures, the costs of many of the
hefty payments made to these individ-
uals and companies are embedded, or
hidden—they are not seen on the sur-
face, they are not reported, they are
not monitored—in contracts that de-
fense companies have with the Penta-
gon.

The DOD Inspector General says
that embedded consultant costs should
be identified and counted separately.
Procurement people continue to dis-
agree. I strongly agree with the In-
spector General of the Department of
Defense that these costs should be
identified, out in the open, and count-
ed separately.

Mr. President, who are these shad-
owy figures clinging to the Pentagon’s
coffers? Where do they come from?
How many are there and how much
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are they paid? What controls do we
have over their activities and whether
they can retain high level security
clearances? And what can we do to
prevent further fraud and waste by
consultants who may want to take ad-
vantage of their highly privileged situ-
ation?

These are some of the questions that
my subcommittee on the Governmen-
tal Affairs Committee is going to in-
vestigate and hold hearings on in the
weeks and months to come.

Most of all, we will try to focus the
light of public scrutiny on the hidden
corners of government—on the ‘‘dark
side of the Moon.” We will attempt to
discern the problems and craft solu-
tions.

Mr. President, the Pentagon is going
to be undergoing a tremendous
amount of embarrassing scrutiny in
the days and months to come, in court,
in the media, and in Congress. To be
fair, however, we should not lose sight
that DOD is not the only department
that relies heavily on consultants. Nor
is it the only department where there
is a potential for fraud and abuse by
those consultants and those firms.

Finally, we should keep in mind that
some of the consultants out there are
honest and have a legitimate job to do.
The taxpayers of America should have
no quarrel with these people. But we
do have a quarrel with those consult-
ing firms who trade on their cozy rela-
tionships in the most profitable
“buddy system” in the world today,
with Government officials, to win
high-priced contracts that waste
money or might otherwise go to better
qualified companies or stay within the
Government.

Mr. President, this is what we will be
looking into and seeking to prevent in
the future. I look forward to working
with my colleagues on these very diffi-
cult and important problems.

Once again, as I did last week, I am
serving notice that on each of the
pending appropriation bills that will
be coming before the U.S. Senate, I
will attempt, not only to cap the
number of consulting dollars that are
being spent, but also to actually
reduce the amount spent on consult-
ants.

ExHIBIT 1

GOVERNMENT WIDE SUMMARY OF ESTIMATED FISCAL YEAR
1987 CONSULTING SERVICES OBLIGATIONS BY APPRO-
PRIATION BILL

[In thousands of dellars]

e 2 4 1
Appropriations bill categories® ategoriese 190

18,750,263
611,336
354,328
345,157
261,573
249,671
175,517

17,413 64,143

43,684

Defense,/Miitary Canstruction....
HUD.......
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GOVERNMENT WIDE SUMMARY OF ESTIMATED FISCAL YEAR
1987 CONSULTING SERVICES OBLIGATIONS BY APPRO-
PRIATION BILL—Continued

{in thousands of dollars]

Appropiaions il st cngriss T
870 8SM 317wk

4,137,232 16,762,184 20,899416
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Mr. PRYOR. Mr. President, once
again, I sincerely thank the majority
leader for allowing me this opportuni-
ty to speak.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BYRD. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

MORNING BUSINESS

Mr. BYRD. Mr. President, I ask
unanimous consent that there be a
period for morning business for not to
exceed 10 minutes, Senators may
speak therein.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

The Senator from North Dakota.

THE DROUGHT

Mr. CONRAD. Mr. President, first I
want to thank the majority leader for
making this time available.

Mr. President, I have just returned
from my home State of North Dakota,
where a number of other Senators and
I, along with the chairman of the
Senate Agriculture Committee, Sena-
tor LEaHY, took a tour of drought-af-
fected areas of South Dakota, North
Dakota, and Montana.

Mr. President, I want to thank the
chairman of the Senate Agriculture
Committee for taking the time to
come to my State as well as the neigh-
boring States of South Dakota and
Montana, to see firsthand how serious
the situation really is. I can not em-
phasize strongly enough the economic
disaster that we face in the heartland.
This trip provided dramatic testimony
as to how desperately serious the situ-
ation really is.

I had been in my home State just 2
weeks ago. It was bad then. It is far
worse now. The pastures in my State
are like a moonscape. They never
emerged from their winter dormancy.
There is nothing in the pastures. The
wheat fields will yield little if any-
thing in this crop year.

We went into a wheat field south of
the capital city of Bismarck, ND. The
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wheat is standing 4 inches tall when at
this time of year it should be 2 feet
tall. Four inches tall; and heading out,
Mr. President, you could run a com-
bine back and forth over those fields
and you would not get a single bushel
to harvest.

We are faced with an economic ca-
lamity, unmatched since the Great De-
pression. In my State, wheat, barley,
and oat crops are already over half
gone. If the skies opened up today, we
will still lose over half of our crop.
And with each passing day the situa-
tion becomes more grave.

The pasture conditions are the worst
since they started keeping records in
1922. That is 66 years, and nothing
equal to this in all of that time.

The economic effects on my State,
Mr. President, have been estimated by
North Dakota State University, the
school that headquarters our agricul-
tural economic experts, to be $2.7 bil-
lion. That is on a total gross State
product, Mr. President, of just under
$10 billion. Twenty-seven percent of
our gross State product at risk. That is
the magnitude of the disaster that we
confront.

Immediate steps must be taken. We
must, first of all, guarantee a level of
deficiency payments to our farmers. It
is a perverse result of the 1985 farm
bill that as farm prices rise as a result
of this drought, deficiency payments
go down. So at the very time farmers
do not have bushels to sell, they are
also faced with an evaporating defi-
ciency payment. Mr. President, that
spells absolute economic disaster
unless the Federal Government moves
to help. That is what we face in my
State.

In addition, Mr. President, we must
have some form of disaster payment
because, even if we got the deficiency
payments equal to $1.50 or maybe
$1.60 a bushel, we would be left with
the shortfall between that and $4 or
$4.50 a bushel that we would get under
normal conditions.

Mr. President, a guaranteed level of
deficiency, disaster payments, these
are critical for just basic survival. In
addition to that, we need immediate
help for the livestock producers of our
State. What has been done so far is
not enough. It is just not enough, Mr.
President. We asked for the opening of
CRP acres and the opening of water-
bank acres for haying and grazing. So
far all we have obtained is the CRP
acres opened for haying.

Mr. President, it is not enough. It is
simply not enough. Our cattle are
being sold in numbers that are 5 and
10 times what is normal. If we do not
have immediate assistance that pro-
vides for haying and grazing of CRP
and waterbank acres many ranchers
and dairymen will be forced to sell
their foundation stock. In addition to
that, we need the Secretary of Agricul-
ture to immediately implement the
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emergency feed assistance program
which will allow farmers to buy from
CCC inventories at 75 percent of the
loan rate so they can feed livestock—if
we do not find a feed source, they are
going to send their cattle to slaughter.
Mr. President, the result of that would
be to sharply reduce cattle prices in
the short term and to dramatically in-
crease prices in the long term.

It is not just the rural areas that are
on the line in this drought. No, it will
not be just the rural areas that pay a
price. It will be this entire country
that pays the price.

In addition to the measures I have
already outlined we should also, under
the authority of the Secretary, imme-
diately proceed to allow producers to
extend all CCC loans instead of a con-
tinued callup of the farmer-held grain,
which puts pressure on the farmers to
give up the grain they have in invento-
ry, letting that grain go to the Federal
Government, ultimately the large
grain traders Mr. President, if we do
not act, then that grain will move out
of the farmer’s hands into the large
trader’'s hands, and they will reap the
bonanza of the increasing prices as a
result of this drought.

(Ms. MIKULSKI assumed
chair.)

Mr. CONRAD. Let me conclude, and
I acknowledge we have now had a
change in the Presiding Officer.

Madam President, it is good to have
you here. I am just concluding my
review of what we saw in my State this
weekend. The drought is the most
severe that we have seen in anyone’s
lifetime in my State; an absolute disas-
ter. We are faced with an economic
collapse unparalleled since the Great
Depression. We are calling on the Fed-
eral Government for help because
there is no other way.

If my State is to survive economical-
ly, the Federal Government must
move and move decisively to assist us.
That is the difference between an eco-
nomic collapse and survival. It is just
that simple.

So, Madam President, tomorrow,
along with my colleagues from other
drought-affected States, we will be
meeting with the drought task force to
outline what is needed and what is
needed now.

I urge my colleagues to be sympa-
thetic, to have an open ear and to pay
some attention because I can assure
my colleagues this drought is so severe
and so dramatic that all of us will be
affected.

Tomorrow we will outline those
things that must be done swiftly by
the Federal Government if we are to
avert an economic collapse in my State
and the neighboring States of South
Dakota, Montana, and, as I now under-
stand, all the way to the southeastern
part of the United States. We will out-
line the steps that must be taken by

the
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the Federal Government to avert that
kind of collapse. i

I want to, once again, publicly thank
the chairman of the Senate Agricul-
ture Committee. He could have been
at his own farm in Vermont this week-
end. I have been there. It is a beauti-
ful spot. He could have been there
with his family over the Father's Day
weekend. Instead, he chose to come to
our States to see first hand how seri-
ous the situation is.

As the chairman was getting back on
the airplane to leave North Dakota, he
said to me: “Senator, you have been
telling me how serious this drought is.
You have been telling me over and
over.” He said, “I knew it was serious.
I had no idea it was this desperate.”

Madam President, I ask unanimous
consent at this point in the REcCORD
that an article that appeared in the
State newspaper last week entitled
“Dust Bowl on Horizon?"” be printed in
the RECORD.

In addition, Madam President, I ask
unanimous consent that an additional
newspaper article entitled “N.D.
Drought Toll, $2.7 Billion To Date"” be
printed in the Record at this point.

There being no objection, the arti-
cles were ordered to be printed in the
RECORD, as follows:

DusT BOWL ON HORIZON?
(By Patrick Springer)

Rain—substantial rain—within the next
five days to two weeks is crucial to salvage
parched crops in the Red River Valley and
many areas of North Dakota.

But the extended forecast issued Thurs-
day calls for a resumption of sizzling tem-
peratures with only a slight chance of rain
this weekend.

Meanwhile, as grain markets reacted to
the continuing drought and crop reports
came in, the dimensions of what some are
calling the worst drought since the Dust
Bowl were becoming evident:

Futures prices on the Minneapolis Grain
Exchange, which shot up the maximum 20
cents Monday, have continued to rise
slowly. The high prices reflect widespread
anxiety that grain supplies will be reduced
by the drought.

A federal crop report issued Thursday
rated average pasture and range conditions
in North Dakota as only 38 percent of
normal on June 1—the lowest ranking in the
country and the state's worst since 1980.

A North Dakota Wheat Commission
spokesman predicted Thursday that total
hard red spring and durum wheat will be no
more than 150 million to 170 million bush-
els—100 million bushels less than normal.
“And that is probably optimistic,” Mel
Maier told The Associated Press.

For sugarbeets in the Red River Valley,
the next five to 10 days will determine
whether many farmers will get a good crop
or only a fair crop, said Ron Hays, president
of American Crystal Sugar.

Chances of a repeat of the bumper, 6.4-
million ton sugarbeet crop of 1987 have long
since evaporated; 140,000 acres have been
replanted—some for the third or fourth
time.

For the last two weeks, many surviving
sugarbeets have been dormant due to a lack
of moisture, which stifles yields.
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The situation is serious from Grand
Forks, N.D., south, Hays said. In dry, re-
planted fields where the tips are just emerg-
ing from the soil, the situation is dire. “Hell,
those fields are nothing,” he said.

Still, Hays tries to be optimistic. “If we
lose 25 percent of what we have it's not the
end of the world, but it's not good,” he said.
“I'm not preaching gloom and doom.”

Nonetheless, the outlook for many small
grains throughout most of North Dakota
and much of northwestern Minnesota is
gloomy unless significant moisture falls
within the next five to 10 days, crop experts
agreed.

The moisture window for row crops is
longer—up to two weeks, according to many
estimates.

“We're to the point now if it doesn't rain
soon even the row crops that are already
planted may not make it,” said John Enz, an
agricultural climatologist at North Dakota
State University.

Even if good rains come along, small grain
yields will be greatly reduced because of
stunted plants crippled by the coinciding
low rainfall, high winds and abnormal, 90-
plus temperatures. The hot temperatures
are as damaging as the lack of rain, increas-
ing the need for moisture.

“We've already lost a lot of our yield po-
tential,” said Dallas Peterson, an NDSU
agronomist. “The next five to 10 days are
going to be very critical” for small grains;
the next 10 to 14 days for row crops.

Roger Johnson, an agricultural economist
at NDSU, said high grain prices could help
offset losses farmers face from the
drought—but he quickly conceded that is
little concession for farmers unable to har-
vest a crop.

“Some people say that doesn't do any
good unless you've got any yield,” Johnson
sald of the high prices on grain markets.
Still, “that's got to be somewhat of an off-
setting factor.”

Comparisons of the present drought to
the dry years of the 1930s are premature,
said Enz.

Moisture levels are below normal for most
of North Dakota, with the worst areas in
the northwest and southeast corners.

Fargo, one of the wettest areas, is experi-
encing the eighth driest September-May
period on record, with 7.74 inches; the aver-
age is 11.47 inches. How does that compare
with the 1930s? It was drier in 1934, when
7.31 inches were recorded, but wetter in
1936, with 8.20 inches. By contrast, the Sep-
tember-May period for 1979-80 was much
drier—6.61 inches.

The difference, according to Enz, between
the 1979-80 drought and the dry years of
the 1930s: good rains fell during the growing
season, salvaging crops.

The National Weather Service forecast for
the Fargo area calls for highs in the mid 80s
today and in the 90s Saturday, with breezy
conditions and a 20 percent chance of thun-
derstorms.

“Your chances are rather slim for getting
rain in any one spot” forecaster Bob Ander-
sen said “The key word is still hot.”

As a climatologist, Enz shied away from
making a forecast. But he did say that
weather patterns tend to hang around.

“It looks awfully dry,” he said. “Dry
weather tends to persist, more so than other
weather.”
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[From the Grand Forks (ND) Herald, June
16, 1988]

N.D. DrouGHT ToLL $2.7 BILLION TO DATE

(By Stephen J. Lee)

The drought already has cost North
Dakota $2.7 billion, according to estimates
of extension specialists at North Dakota
State Univeristy.

That was the economic impact on the
state as of 10 a.m. Tuesday—even if the rest
of the summer is good for crops, according
to livestock specialist Harlan Hughes, one of
a dozen extension economists and agrono-
mists who participated in the study.

“There will be a significant employment
loss,” Arlen Leholm, who headed the study,
said. But he could not provide a number, He
said that if such losses were sustained for
several years, it could mean a loss of 28,000
jobs in the state, Leholm said.

Farmers get their income from two main
sources—crop sales and government subsi-
dies. The drought is drying up both sources,
Hughes said.

NDSU agronomists figure that about 55
percent of the wheat and barley crops, and
about 65 percent of the oats crop is gone.
Row crops are in better shape.

Even with sharply higher recent grain
prices, that figures to be a loss of direct
cash from crop sales to the state’s farmers
of about $500 million, Hughes said.

The loss of that much spending in the
economy by farmers will have an indirect
impact of another $1 billion, the study con-
cluded.

Meanwhile, government payments will be
drastically reduced because they are pegged
to make up for low market prices, Market
prices have risen to the highest levels in
yvears as the drought shrinks this year's
supply of grain.

That means the “deficiency payments—
which are set to make up the difference be-
tween average market prices and a congres-
sionally set target price—to farmers from
Uncle Sam will be much lower than last
year. The payments have become a major
part of farm income in recent years, making
up 30 to 50 percent of most farmers' in-
comes.

But Leholm said that current prices indi-
cate that farmers will not receive any more
of their 1988 deficiency payments., If prices
go higher, they may have to pay back some
of the advance payments made this spring
when farmers signed up for the farm pro-
gram.

That means North Dakota farmers will be
out $400 million in deficiency payments this
year, the NDSU study concluded. The indi-
rect impact of that loss on the economy is
another $800 million, Leholm, an NDSU ag-
ricultural economist, said.

“Even if rains do come now, there just
won't be any wheat, barley or oats crop."”
Leholm said on ABC-TV’'s “Good Morning
America” program, according to The Associ-
ated Press. Leholm spoke from a wheat field
near Napoleon, N.D.

“It'll devastate the state,” he said. “I'd an-
ticipate a second wave of farmers will go
under. We lost a lot of farmers to the very
poor prices. Now, the drought will cause an-
other wave of farmers to not make it . ..
and many of those farmers are young, and it
hits Main Street just as hard. On Main
Street, it's going to really hurt all through
the Plains states:”

The study did not include any losses to
livestock producers, who may be forced to
sell off their herds, or pay extra money for
more expensive feed, Hughes said.
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The analysis was prepared at the request
of North Dakota Sen. Kent Conrad, who
used the numbers in a Senate Agriculture
Committee meeting with Secretary of Agri-
::ijdtm Richard Lyng on Tuesday, Hughes

kl;yns made no promises of federal drought
aid.

Conrad has invited Patrick Leahy of Ver-
mont, chairman of the Senate Agriculture
Committee, to tour North Dakota. Montana
and South Dakota Saturday. North Dakota
Sen. Quentin Burdick and Rep. Byran
Dorgan are scheduled to join the tour.

Mr. CONRAD. Madam President,
again, I want to thank the majority
leader for this time, and I want to es-
pecially thank the chairman of the
Senate Agriculture Committee for
taking the time to come and see first
hand for himself how desperate the
situation is. I yield the floor.

THE PROCUREMENT SCANDAL

Mr. DIXON. Madam President, as a
member of the Senate Armed Services
Committee, I am deeply concerned
with the revelations of yet another
procurement scandal at the Depart-
ment of Defense and the Department
of the Navy. You all know the history
better than I. Disclosures of $800
toilet seats and $400 hammers, were
followed by reports of shoddy work-
manship resulting in critical weapon
systems that couldn’t perform their
missions. Further scandals involving
massive cost overruns, and defective
equipment throughout the military in-
ventory jeopardize our readiness and
ability to sustain ourselves in wartime.
The common thread throughout is
poor managment and leadership at the
highest levels of the DOD.

I am the author of several important
pieces of legislation that were de-
signed to correct the deficiencies in
the acquisition practices of the De-
fense Department. I introduced the
legislation that created the Office of
the Under Secretary of Defense for
Acquisition. I wanted this office to be
responsible for supervising the entire
defense acquisition system, but the
services resisted this essential reform.
The Congress nonetheless authorized
very direct and explicit responsibilities
and duties for this position, but the
Defense Department continued to
resist necessary change.

When Richard Godwin resigned as
the first Under Secretary of Defense
for Acquisition in September 1987 he
cited his associates and superiors lack
of recognition of his authority over
the acquisition and procurement proc-
ess with the DOD. I have trusted in
the assurances of the current leader-
ship of the Defense Department that
Mr. Godwin’s successor will be allowed
to exercise the full authority of that
office as Congress directed. We will
have to wait for the full story to
unfold to know if the problems all oc-
curred in the past before the Office of
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USDA was in full operation, or if they
continue to this day.

In addition to the legislation creat-
ing the USDA, I sponsored amend-
ments to last year's defense authoriza-
tion bill that addressed other major
issues that required review and correc-
tion. Both these amendments relate to
reform of the defense procurement
process, and I am sad to say they were
opposed by elements within the De-
partment who are now subjects of the
investigation into procurement abuses.
The first of these amendments clari-
fied the appropriate relationship be-
tween the U.S. Government and its
contractors and subcontractors involv-
ing technical data rights. The second
amendment involved the appropriate
policy for procuring production special
tooling and production special test
equipment. The key to this provision
was that the Secretary of Defense was
directed to issue regulations that are
to be applied uniformly throughout
the Department of Defense. I believe
that the fair and evenhanded applica-
tion of all defense policies and regula-
tions, especially involving the complex
world of acquisition, is essential to the
elimination of abuses in the procure-
ment process. This approach has been
the essential driver behind the re-
forms I have proposed.

The key points of new legislation on
the DOD procurement process are: It
centralizes the authority and responsi-
bility for the procurement process in
the Office of the Under Secretary of
Defense for Acquisition.

This would remove the procurement
management decisions from individ-
uals with vested interest in its out-
come. The services will continue to de-
termine what to buy, while the USDA
will determine how to buy it. The
USDA establishes procurement policy
and directs its uniform implementa-
tion and promulgation to each of the
services. This will enhance the over-
sight function by setting up a system
of checks and balances between the
services and the Under Secretary

The senior acquisition executives in
each service will be appointed by the
Secretary of Defense, in consultation
with the Under Secretary of Defense
for Acquisition, and subject to confir-
mation by the Senate. They will
report to the USDA. They will be
given responsibilities within the serv-
ices paralleling the authority of the
USDA.

Legislation will be proposed estab-
lishing parameters for contractors,
consultants and Government person-
nel involved in the procurement proc-
ess. This is intended to eliminate ambi-
guity and gray areas in dealings be-
tween contractors and Government
procurement officials.

I will continue to push for procure-
ment reforms as I have in the past. We
cannot allow the corrective measures
that I and my colleagues have labored
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long and hard on to be shunted aside
in favor of “business as usual” prac-
tices. I will therefore sponsor new leg-
islation to strengthen the role of the
Under Secretary of Defense for Acqui-
sition. The main intent of this legisla-
tion is to establish the Under Secre-
tary of Defense for Acquisition as a
true procurement czar within the
DOD. We must centralize authority
and responsibility for acquisition
policy in a single office. The Armed
Services Committee must hold hear-
ings on the procurement practices of
the DOD as soon as practicable. We
cannot legislate against greed and cor-
ruption. There will always be some in-
dividuals who will put personal gain
above all else. However, we must do ev-
erything possible to correct the inher-
ent inefficiencies of the current
system and to reduce the potential for
abuse. We must eliminate the outlaw
mentality that appears to prevail in
some services, where rules and laws
appear to have been made to be
broken. The intent and letter of the
law must be allowed to prevail over ex-
pediency and personal gain.

Mr. BYRD. Madam President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BYRD. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection it is so ordered.

RECESS

Mr. BYRD. Madam President, I ask
unanimous consent that the Senate
stand in recess for 10 minutes.

There being no objection, the
Senate, at 3:14 p.m., recessed until 3:24
p.m.; whereupon, the Senate reassem-
bled when called to order by the Pre-
siding Officer [Ms. MIKULSKI].

Mr. BYRD addressed the Chair.

The PRESIDING OFFICER. The
distinguished majority leader.

MOTION TO PROCEED TO THE
CONSIDERATION OF S. 430,
RETAIL COMPETITION EN-
FORCEMENT ACT

Mr. BYRD. Madam President, I
have several different possibilities for
the Senate this afternoon.

I move that the Senate proceed to
the consideration of Calendar Order
bNi?i 525. That is the vertical pricing

Mr. DOLE addressed the Chair.

The PRESIDING OFFICER. The
distinguished minority leader.

Mr. DOLE. Madam President, I un-
derstand, and I have discussed this
with the distinguished majority
leader, there will be, starting with the
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distinguished Senator from South
Carolina, a number of speakers on the
motion to proceed, and then perhaps a
rollcall vote after we have had some
debate on the motion to proceed. I
think that is satisfactory with the ma-
jority leader.

Mr. BYRD. Yes. I want to thank the
Republican leader also because he has
been very cooperative in the effort to
try to find something to go to this
afternoon. There are several possibili-
ties. This seems to be the one for the
moment which is the most promising.

I was apprised that there would be
an objection to going to it. Therefore,
the motion to proceed is necessary.
That motion has been made. I hope we
can have a vote on it during the after-
noon.

TREASURY-POSTAL SERVICE
APPROPRIATIONS ACT, 1989

ORDER OF PROCEDURE

Mr. BYRD. Madam President, while
the distinguished Republican leader is
here, I ask unanimous consent that in
the event the Senate should be in a
position to proceed to the consider-
ation of the Treasury-Postal Service
bill today that the 2-day rule be
waived.

The PRESIDING OFFICER. Is
there objection? Without objection, it
is so ordered.

Mr. BYRD. I thank the able leader
on the other side of the aisle.

I yield the floor.

RETAIL COMPETITION
ENFORCEMENT ACT

Mr. THURMOND addressed the
Chair.
The PRESIDING OFFICER. The

Senator from South Carolina is recog-
nized.

Mr. THURMOND. Madam Presi-
dent, I rise in opposition to the motion
to proceed to S. 430, the Retail Com-
petition Enforcement Act of 1987.
This bill reverses the Supreme Court'’s
1984 holding in Monsanto versus
Spray-Rite Service Corporation, and
codifies the per se illegality standard
for vertical price fixing. I am opposed
to S. 430 because the Monsanto deci-
sion should not be reversed and it does
not need clarification. S. 430 will not
help consumers nor is it necessary to
protect discount operations in this
country. Finally, although I believe
that vertical price fixing should be per
se illegal, I am opposed to codifying
the per se standard and forever bar-
ring judicial review of this issue.

In Monsanto, the Supreme Court
held that a conspiracy to set vertical
prices is not established by proof that
manufacturer terminated a distributor
following, or even in response to, price
complaints by other dealers. The
Court held that, “[Slomething more
than evidence of complaints is needed.
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There must be evidence which tends
to exclude the possibility that the
manufacturer and nonterminated dis-
tributors were acting independently.”
I agree with the Supreme Court's
holding in Monsanto. What the Court
did was to develop an evidentiary
standard that balances the Colgate
principle of unilateral conduct against
the use of circumstantial evidence to
prove a conspiracy to fix resale prices.
The Colgate case, as my distinguished
colleagues will recall, holds that a
manufacturer has the right to deal
with whomever it wishes as long as it
does so unilaterally. In my view, if we
allow the existence of price complaints
to be the only basis for a finding of a
conspiracy, even if the dealer termina-
tion is in response to the complaints,
we tip the scale against Colgate and
erode a principle that has been one of
the main foundations of antitrust law
for many years.

The issue of resale price mainte-
nance and vertical price fixing is an in-
tersting one for me because I was
strongly in favor of enacting the Con-
sumer Goods Pricing Act in 1976,
which repealed the “fair trade laws”.
While discounting retailers provide a
benefit to consumers, I am not con-
vinced that consumers will benefit
from S. 430. I believe that this bill will
cause an unnecessary increase in ex-
pensive and time-consuming litigation,
the cost of which will ultimately be
passed on to the consumer. Should
this legislation be enacted, distribution
networks will become inefficient and
more costly because of manufacturer’s
fears of terminating an inefficient dis-
tributor, and manufacturers will be
much less willing to deal with dis-
counters in the first place.

Those who support this legislation
argue that unless S. 430 is enacted, dis-
count stores will be driven out of busi-
ness. The facts indicate otherwise,
however, and demonstrate that dis-
count stores are flourishing. According
to recent statistics, there are some 57
publicly traded discount companies,
including K-Mart, Wal-Mart, Federat-
ed Department Stores, and Burlington
Coat. From 1985 to 1986, discount
store openings increased by 2.3 per-
cent and sales increased by 6.3 per-
cent. According to Discount Merchan-
diser, a trade publication, “[iln terms
of dollar volume, discount stores are
the largest retailers of housewares and
gifts, infants’ wear, domestics, toys,
small electrics, stationery and greeting
cards. They are the second leading re-
tailers of cameras and photo supplies,
sporting goods and luggage, lawn and
garden supplies, automotive accesso-
ries, and consumer electronies.”

S. 430 would also codify the per se
rule against resale price maintenance.
Although I believe that resale price
maintenance should be per se illegal,
codifying this rule is neither useful
nor effective. In recent years, there
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has been increasing criticism of the
per se nature of the Dr. Miles rule
against resale price maintenance. It
has been argued that resale price
maintenance, in some circumstances,
may promote interbrand competition.
It may enable a manufacturer to
create attractive and inviting stores
and showrooms. It may enable dealers
to train sales personnel to provide
technical advice and assistance to cus-
tomers regarding complex or new
products. Resale price maintenance
may also deter some dealers from
taking a “free ride” on other dealers’
sales efforts. Economists have identi-
fied other reasons, which may be pro-
competitive, why a manufacturer
might want to impose resale price
maintenance. In view of this debate,
this hardly seems the time to be lock-
ing in the rule against resale price
maintenance. The courts should not
be hamstrung this way.

The Monsanto decision was not
reached simply by a majority of con-
servatives on the Supreme Court.
Rather, with the exception of Justice
‘White, who did not participate in the
decision, Monsanto was decided by a
unanimous court. There were no ideo-
logical differences between the Jus-
tices as to antitrust law, the law of
conspiracy, or the evidentiary require-
ments necessary to prove a conspiracy.
I would strongly urge all my col-
leagues to vote against the motion to
proceed to S. 430, to allow the Mon-
santo decision to remain undisturbed,
and to allow the courts, as they have
always done, to fashion a per se stand-
ard where appropriate.

Madam President, I suggest the ab-
sence of a quorum.

Mr. METZENBAUM. Madam Presi-
dent, will the Senator from South
Carolina withhold that?

Mr. THURMOND. Yes.

Mr. METZENBAUM. I ask my col-
league whether he is putting in a
quorum call in order that he may con-
tinue further with his opening state-
ment.

Mr. THURMOND. There are some
other speakers who are interested in
this matter, and I want to give them a
chance to speak.

Mr. METZENBAUM. Will the Sena-
tor indicate, so that we may advise
others, whether he thinks we will be
able to move forward this afternoon
with the motion to proceed?

Mr. THURMOND. I cannot say how
the vote will turn out. We are opposed
to proceeding on the bill.

Mr. METZENBAUM. I respect the
Senator’s right to oppose the bill and
his right to oppose the motion to pro-
ceed. My question is this: Would the
Senator be willing for us to move for-
ward on the motion to proceed and
then debate the merits of the legisla-
tion after we get on the bill?



15348

Mr. THURMOND. A number of Sen-
ators are so strongly interested in this
bill that they even oppose the motion
to proceed. I think there are 14 or 15
Senators who want to speak against
the motion to proceed.

Mr. METZENBAUM. We have a
large number of cosponsors on the bill.
We have Senators RUDMAN, SIMON,
and BRADLEY, who were the original
cosponsors; and we have Senators
DeConNcINI, GRASSLEY, SPECTER, HUM-
PHREY, KENNEDY, PROXMIRE, DobDD,
FowLER, WEICKER, MOYNIHAN, DUREN-
BERGER, ExXoN, MikuLskKi, GLENN,
KErRrRY, GORE, SASSER, LAUTENBERG,
Forp, BINGAMAN, LEVIN, BOSCHWITZ,
PELL, ROCKEFELLER, and ADAMS.

There are a large number of cospon-
sors, and I am prepared to speak to
the subject, but if others want to
speak, although I am also prepared to
move forward with the motion to pro-
ceed, whatever is accommodating to
the Senator.

Mr. THURMOND. Madam Presi-
dent, the distinguished Senator is wel-
come to go ahead and speak. There are
some others who are coming over to
speak. I have a list here of at least five
who are coming over to speak as soon
as they are able to get here. So he can
go ahead with his speech.

Mr. METZENBAUM. This bill, more
properly known as the consumers’
rights bill, is probably as important a
piece of consumer legislation as any
that we will deal with in the session.

It has to do with a very basic and
fundamental right, and that is the
right to buy at less than the manufac-
turer's suggested retail price. It has to
do with the right to buy in discount
stores at as much as 30 percent off on
clothing, 18 percent off on toys, and 20
percent off on electronics.

We have studied the issue. We sent
people out in the field to make pur-
chases. We know that as a fact that
the ability to go out and shop at a dis-
count operation does save the consum-
ers money, and this bill protecting the
rights of the consumers which we are
particularly concerned about, can save
the consumer on the average over $500
a year,

It concerns the prices that consum-
ers pay and the choices that they have
to make when they shop in a discount
store. This is a compromise bill. It has
worked out with bipartisan support.

I thank our colleagues on the Judici-
ary Committee for their cooperation
and some who are not on the Judiciary
Committee. Senators RUDMAN, BRAD-
LEY, and SimoN who was on the com-
mittee. Chairman BIpEN provided us
with expeditious committee consider-
ation. Senators DECoNCINI, GRASSLEY,
LEaHY, SPECTER, HUMPHREY, and KEN-
NEDY were a great help in the commit-
tee. The bill has two parts. First, it
would establish a fair standard of evi-
dence that if met would guarantee the
plaintiff can reach the jury. It does
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not mean much to have a case if you
cannot get the case to the jury. And
under the recent Supreme Court deci-
sion and some previous decisions there
is a question about the right to bring
the case before the jury.

This bill would codify a T75-year-old
rule that vertical price fixing is per se,
that means automatically, illegal.

Vertical price fixing has to do with
the manufacturer and the retailer
agreeing to set resale prices. There is
no reason for that. If you believe in
the free enterprise system, if you be-
lieve that free competition should
work, if you believe that people ought
to be able to sell and buy in the free
enterprise system with free competi-
tion, then you have to be for this bill.
But if you think some manufacturers
and retailers sitting in some high luxu-
rious office should have the right to
agree on what price the consumers in
South Carolina, Ohio, Maryland,
North Carolina, New York, or Texas
have to pay for the products they buy,
tlilltlan you have to be opposed to this

bill.

But if you think there ought to be
free competition, free enterprise, then
you have to be for this bill.

There is a whole host of groups that
support this: The American Associa-
tion of Retired Persons, the Consum-
ers Union, the State Attorneys Gener-
al, the AFL-CIO, the Consumer Feder-
ation of America, Public Citizen, the
Small Business Legislative Council,
and I want to point out that group
particularly, the Small Business Legis-
lative Council, a group of people who
are in business, and they think that
there ought to be a right to discount;
the National Council of Senior Citi-
zens, and the International Mass Re-
tailing Association.

The House of Representatives has
passed a companion measure not by a
small margin but unanimously, every
Member of the House in favor of it.

Let us talk about this bill for a
minute. What is vertical price fixing?
It is an agreement between the manu-
facturer and the supplier to fix prices.
Vertical price fixing eliminates the re-
tailer’'s freedom to set its own prices.

Think of what we are saying. We are
saying that eliminates the retailer’s
freedom to set its own prices. I think
everyone would agree on its face that
a retailer ought to be able to sell his or
her product at whatever price he or
she wants to sell it. But no, no. Those
who oppose this bill would give the
manufacturer the right to agree to set
the price, to set the price of the refrig-
erator, the clothes, the sweater, the
electronic equipment, the radio, the
TV, the VCR, or the toys for the chil-
dren.

Why? Why would anyone argue that
a retailer should not have the right to
take a lesser profit and sell at a dis-
count? But vertical price fixing elimi-
nates the discounter’s ability to charge
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lower prices, Vertical price fixing pro-
hibits consumers from shopping
around to get the best price for their
products.

This bill prohibits vertical price
fixing. It also establishes a fair eviden-
tiary standard for vertical price fixing
cases. That is sort of technical lan-
guage—evidentiary standard for verti-
cal price fixing cases. In sum and sub-
stance that means how much evidence
you have to have in order to get the
case to the jury.

If you cannot get your case to the
jury you cannot make out a case. Cur-
rently, there is considerable confusion
in the lower courts. Let me give you an
example of the evidence a court would
not let a jury see in some cases hereto-
fore decided. A high-price store com-
peting with a discounter tells the man-
ufacturer its goods are going in the
bargain basement and it is not invited
to the store's trade show. The manu-
facturer then writes a letter to the
high-price store saying that the dis-
counter’s lower prices are a situation
that should not exist and which exists
due to a mistake on its part. The letter
promises to make every effort to see
that the situation is rectified. The offi-
cial from the high-price store tries to
destroy all copies of the letter, hide
the evidence, and the discounter is cut
off by the manufacturer.

Sad to report the court refused to let
the jury consider this damaging evi-
dence of anticompetitive conduct.

The bill contains specific guidelines
on when a jury gets to consider the
case.

The bill does not guarantee that the
plaintiff wins nor would I ever come
forth with a piece of legislation to
guarantee that the plaintiff wins. But
give the plaintiff, give the consumer,
give the retailer who is cut off a right
to get his or her case to the jury.

The bill maintains the current rules
of civil procedure in conspiracy law.
The bill preserves unilateral right of
business to deal with whomever it
wants.

And then there is a second part of
the bill. The second part of the bill
codifies a 75-year-old rule that vertical
price fixing is per se illegal.

Vertical price fixing equals an agree-
ment between the manufacturers and
the retailers to set, change, or main-
tain resale prices.

Since 1911 the Supreme Court con-
strues our antitrust laws to absolutely
prohibit vertical price fixing. Now
some want to change this rule. Why
would they want to do that? What
could be more consistent with free
competition and free enterprise than
permitting the prices to flow freely in
the marketplace?

This is not a Republican issue; this is
not a Democratic issue. This is not a
liberal issue or conservative issue. It is
an issue having to do with what is
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right and fair in the free enterprise
system.

My staff did a survey in Ohio and
they found that there is an average of
about $550 per family per year from
discount shopping—on average a
saving of 30 percent on clothes, 22 per-
cent on electronics, 18 percent on toys.

The Supreme Court has reaffirmed
the rule that I mentioned just recent-
ly, but they severely cut back on the
scope of the rule in a case decided in
May of this year, the so-called Sharp
decision.

In the Sharp decision, the Supreme
court found that the agreement be-
tween the high-priced store and the
manufacturer to cut off a distributor
because it is charging low prices is not
automatically anticompetitive. I have
difficulty in understanding that, I
might say. It is hard to imagine a more
anticompetitive agreement. The case
has already hurt discounters.

Just the other day I was visited by
furniture discounters from North
Carolina and those furniture discount-
ers from North Carolina told me that
competing high-priced retailers are
pressuring the manufacturers to
squeeze them out of business. They
say as a result they are prohibited
from selling to customers not physical-
ly present in the showroom and they
cannot take orders over the phone or
by mail.

What great freedoms are we talking
about? Telling these discounters that
they cannot sell, cannot take orders
over the phone, cannot sell by mail,
that they have got to sell only in their
showroom? I know coercion when I see
it and that is it.

These North Carolina furniture
dealers say their area of doing busi-
ness is so restricted that they cannot
make a living from their sales. It is
outrageous. Why would we hear on
the floor of the Senate, why would
some people be rushing over to this
floor in order to oppose this legisla-
tion, to be cpposed to the North Caro-
lina small business furniture dealers,
to be opposed to the discounters
throughout the country, to be opposed
to the consumers throughout the
country who want to buy at the lowest
price?

Madam President, I want to tell you,
frankly, there are millions of Ameri-
cans who do not have $550 a year to
throw away so that the manufacturer
can maintain its high prices. That
$550 average out to a little bit over $10
a week. That buys food. It might even
buy a half a pair of shoes for a little
child. It buys some clothes; $550 for a
family earning $12,000 a year is about
4 percent of their total income. Yet
there are people who come to this
floor today and oppose this bill, for
what reason I know not.

A USA Today article reveals other
attempts to raise prices. Here is an ar-
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ticle from that newspaper dated May
31.
SLASHING PRICE-SLASHERS

To stop falling prices of TVs, VCRs and
other electronic gear, manufacturers say
they'll cut off shipments and advertising
support to retailers who drop prices too low.

“We can decide who we will do business
with,"” says Ralph Wolfe of Panasonic,
which is threatening to stop shipments to
price-slashers.

Thomson Consumer Electronic—marketer
of the RCA and GE lines of TVs, VCRs and
camcorders—and Zenith say they’ll cut ad
funds to offending retailers.

Manufacturers have found that competi-
tion has forced down retail prices despite
rising import costs.

Example: A low-end GE VCR that sells in
some stores for $250 today went for $450 in
1986.

The manufacturers are using powers won
in a recent Supreme Court ruling that says
a company isn't necessarily restraining
trade or fixing prices if it doesn’t supply dis-
counters.

“They want to raise prices, but I'm not so
sure they will be successful,” says Louis Ber-
nucca of Highland Superstores, a T73-store
Midwest chain.

Hardworking business persons are
being hurt. They need this legislation
to stay in business. Consumers are
being hurt because they cannot shop
around for the best price. Competition
is restricted. What could be more anti-
competitive?

Congress has repeatedly reaffirmed
that vertical price fixing hurts con-
sumers and should be automatically il-
legal. In 1975 Congress repealed the
fair trade laws. Those laws legalized
vertical price fixing. Congress found
that fair trade laws hurt consumer
and voted to eliminate them.

My distinguished colleague from
South Carolina, Senator THURMOND,
voted in favor of repealing those laws.
The President of the United States
gave a radio address in California at
that time and supported repeal of fair
trade because the law hurts consum-
ers.

Congress has passed riders to four
appropriations bill, prohibiting the ad-
ministration seeking to overrule auto-
matic illegality of vertical price fixing.
We need to codify the per se rule, so
consumrs can receive the full benefit
of retail competition.

I urge my colleagues to support this
important pro-consumer measure. If
you believe in the free enterprise
system, then vote for the consumers’
rights bill, S. 430. And the sooner we
get on with the vote, up or down, the
better it will be for the consumers of
this country.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. RUDMAN. Madam President, I
ask unanimous consent that the order
for the quorum call be rescinded.
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The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. RUDMAN. Madam President, I
rise very briefly to support the pend-
ing motion to proceed. I think it is im-
portant that our colleagues recognize
precisely what has happened and why
the Senator from Ohio and a number
of others have decided to proceed with
this legislation.

For some time now those of us who
have been interested in protecting the
rights of consumers in this country
have been under the general impres-
sion that what is termed resale price
maintenance was not legal, not only
under the Sherman Act but under a
number of cases flowing from that act.

As a matter of fact, Madam Presi-
dent, back at the time that I served as
attorney general of my State and then
as president of the National Associa-
tion of Attorneys General, the Nation-
al Attorneys General Association was
extraordinarily active in enforcing the
view that a manufacturer could not
dictate to a retailer at what minimum
price those goods could be sold.

Now, that is a very important issue
to American consumers because under
the status of the law as we believed it
was, there could be full, free, and fair
competition on any product sold any-
where in the country.

The net result of that was that
many stores, some known as discount
stores, others as wholesale discount
stores, would offer top-quality brand-
name goods to consumers at a substan-
tial reduction from what they might
ordinarily pay for them through in
the traditional retail establishments.

In fact, I daresay that the view that
resale price maintenance was not
proper under the Sherman Act led to a
revolution in retail marketing and
retail merchandising in America. One
need only go to any shopping mall in
America to find that out.

What does it mean to the consumer?
It means lower prices if a consumer
wants to buy a particular watch or a
particular brand of shirt or a televi-
sion set or a personal computer or
almost anything that people buy, and
those are fairly costly goods—general-
ly we are not talking about things in
grocery stores and things of that sort.
We are talking about appliances,
clothing, jewelry, and a whole list of
things.

Lo and behold, several weeks ago,
the U.S. Supreme Court in a 6 to 3 de-
cision grounded strictly on statutory
interpretation—and I think it is impor-
tant that everybody understand there
are no constitutional issues involved
here; this is a matter of statutory con-
struction—and I will have a lot more
to say about this assuming this motion
to proceed is successful, the U.S. Su-
preme Court, decided that under a
number of circumstances you could
have sale price maintenance. All that
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means is now manufacturer of com-
puter X, or of wristwatch Y, or of
shirt Z, can tell retailer A, B, and C,
that you either sell it at so many dol-
lars or you cannot sell it.

The net result of this is going to be,
and I defy anyone to disprove this
point, higher costs for American con-
sumers. That is why we are here. I do
not really understand the opposition
to the motion to proceed. It is simply a
matter of setting a statute right. I
cannot think of too many Members of
this body who are going to vote to
make it necessary for consumers to
pay higher prices rather than lower
prices.

If I understand politics at all, I be-
lieve that most people in this body
would not want to go home and tell
their constituents that I voted to make
you pay a higher price on every item
that you buy. I just cannot believe
that.

Obviously, that is why people do not
want this bill to come up because they
know they are going to lose. I expect
in the House of Representatives the
situation was the same.

This motion to proceed, as far as I
am concerned, is just one step in a
lengthy process because, Madam Presi-
dent, this bill will eventually pass the
U.S. Congress. It will pass because it is
the right thing to do in the interest of
American consumers.

I hope that when we have this vote
on this motion to proceed my col-
leagues will support it. We then can
get into the specifics of the U.S. Su-
preme Court decision, the history of
the law that led up to it, where we are
today, some statistical analysis that I
think will largely prove the case
beyond any doubt, and move on to
something else.

I hope on this rather warm after-
noon in June in Washington that
something that is as straightforward
as giving the Senate a choice as to
whether consumers should pay higher
or lower prices should not be argued.

I am looking forward to joining in
debate with a number of my col-
leagues who tend to believe that there
ought to be no antitrust laws at all be-
cause it seems to me that this will be a
pretty good microcosm, Madam Presi-
dent, of what people’s political philos-
ophy really is on the issue of free and
open competition.

We hear so many arguments in here
about free markets, We heard a lot of
opposition to the trade bill because we
do not want to be protectionist. We
are talking about free markets for
American consumers in America,
largely from American manufacturers.

I certainly hope if we can get to a
vote today, we can move to proceed. I
thank the Chair, and I yield the floor.

Mr. HATCH addressed the Chair.

The PRESIDING OFFICER. The
Senator from Utah.
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Mr. HATCH. Madam President, I
know this is a motion to proceed, but I
rise in opposition to S. 430. It is not
because I do not believe in the anti-
trust laws. I believe in the antitrust
laws. I have been critical of this ad-
ministration’s efforts to enforce some
of the antitrust laws because there is
more of a laissez-faire atmosphere in
the administration than in prior ad-
ministrations, and I would normally
agree with laissez-faire. Nevertheless, I
think we can do a better job on anti-
trust.

S. 430 is not what it appears to be. It
would not be a benefit to consumers.
Nor would this bill concern the surviv-
al of discount stores. To the contrary,
S. 430—under the guise of altering the
outcome of a few court cases that went
against discounters—radically alters
and threatens the stability and fair-
ness of our antitrust laws. The actual
impact of this bill will be harm to con-
sumers and uncertainty in most manu-
facturer-retailer relationships.

MONSANTO CASE

Although sold as a bill which merely
“clarifies’ a unanimous Supreme
Court decision, in fact, S. 430 effective-
ly overrules the 1984 Monsanto deci-
sion. Monsanto held that a plaintiff
must present “direct or circumstantial
evidence that reasonably tends to
prove that a manufacturer and others
had a conscious commitment to a
common scheme” of price fixing. This
is not a controversial holding, but a
fundamental understanding that a
conspiracy will not be presumed in the
absence of clear evidence of wrongdo-
ing. S. 430 undercuts that basic law in
two ways: First, it invites a jury to
infer an illegal conspiracy from ambig-
uous conduct. Second, it bases the
finding of illegality upon a single
event—namely a complaint from an-
other dealer—over which a manufac-
turer has no control. In the absence of
actual evidence of collusion on prices,
a supplier should be free to engage in
fair business dealings. Monsanto by
the way, and I hasten to point this
out, was a 9-0 Supreme Court case in
1984. I submit this is not in serious
need of reversal.

As I have said, proponents of S. 430
would like to suggest that suppliers
are terminating discount retailers “in
response to”’ complaints from other re-
tailers who fear competition with dis-
counters. To the contrary, in the ab-
sence of clear evidence of conspiracy,
the issue is whether a supplier is free
to select its own customers. In this
sense, S. 430 seriously erodes the valid-
ity of other Supreme Court decisions,
like Colgate and Sylvania. These deci-
sions establish first, that a manufac-
turer has the right to deal, or refuse to
deal, with retailers as long as it does so
unilaterally and not pursuant to an il-
legal conspiracy; and second, that all
vertical restrictions, except resale
price fixing, are to be judged under
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the “rule of reason” where illegality
requires proof of actual anticompeti-
tive effect.

Thus, even if a manufacturer unilat-
erally changes a relationship with a
retailer because the retailer does not
advertise properly or does not service
the product properly or otherwise does
not meet the standards of the manu-
facturer, S. 430 is likely to invite law-
suits and litigation that allege some
kind of conspiracy.

Thus, many firms will be subjected
to the considerable risk and expense of
refuting allegations of nonexistent
conspiracies during costly trials. Under
current law, these specious claims of
conspiracy have been routinely dis-
posed of in relatively inexpensive mo-
tions to dismiss or for summary judg-
ment. Of course, where actual evi-
dence of conspiracy exists, the case
can and does go to trial. Monsanto,
contrary to some assertions, did not
exclude circumstantial evidence of a
conspiracy to maintain a price level
amongst retailers. In fact, the plain-
tiffs prevailed in Monsanto where evi-
dence of such a conspiracy was quite
thin.

In the event, however, that suppliers
are forced to undergo the costly and
time-consuming strugegle to refute oth-
erwise groundless allegations of con-
spiracy, consumers will ultimately
shoulder the burden in the form of
higher prices. Even discounters will
find that they cannot obtain products
as inexpensively as before. Once again,
the only real beneficiaries of this legis-
lation will be antitrust trial attorneys
and they will make exorbitant fees at
the expense of consumers.

As drafted, S. 430 also harms the
consumer in other ways. S. 430 con-
demns a variety of reasonable and
lawful business practices which are
often designed to encourage discounts.

JUST GET TO JURY

As I have stated earlier, this bill is
not what it seems. Its proponents
argue that it merely ensures that more
vertical price-fixing cases will get to
the jury. Access to a jury is not the
issue, What is at stake are countless
negotiations and countless court fil-
ings. To the extent that cases are
more likely to get assigned to a jury, it
will allow plaintiffs to more easily
“whip saw” a defendant into prema-
ture settlement. Moreover, to the
extent that more cases are likely to be
assigned to a local jury in a trial
against a distant manufacturer, plain-
tiffs are going to have incentives to
file more suits on less evidence.

This is called legal extortion because
what happens is that it does not take
any business long to realize it is cheap-
er to settle it than to pay the defense
costs of defending it. That is what is
being done all over America today in
other areas, and I do not want to have
it done here because it is unfair, it is
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unwise, it is unwarranted, and it is
wrong, just plain wrong. This type of
legislation, it seems to me, is a haven
for attorneys, and antitrust attorneys
at that. This legislation, it seems to
me, does nothing really to benefit con-
sumers and in fact may very well be
detrimental to them.

Now, I might add that this business
of forcing premature settlements or
even unlikely settlements will have
the effect not of promoting protection
and consumer welfare but of giving
dealers tremendous leverage to block
replacement or termination.

DANGERS OF S. 430

In sum, this bill puts a supplier
under jeopardy of a treble damage
penalty on the basis of conduct of
third parties entirely beyond the sup-
plier’'s control. Whenever a retailer
complains about another competitor—
a common practice—the supplier will
be foreclosed from altering its rela-
tionships with retailers without seri-
ous risk of treble damages.

Moreover S. 430 would permit a sup-
plier to be sued for treble damages
even for unilateral acts independent of
any influence from other retailers.
Thus a supplier could terminate a
dealer because of a dirty showcase, re-
fusal to advertise, failure to pay bills,
or just failure to “get along” on a per-
sonal level, yet still be liable for treble
damages solely because there are com-
plaints from other dealers in the sup-
plier’s files.

FAIR REMEDIES

As I have repeatedly stated, this
Congress ought not to tolerate actual
conspiracy to fix prices. This conspira-
cy, however, must be established fairly
by some sort of evidence, circumstan-
tial or otherwise, that the supplier ac-
tually participated in an agreement to
attain an illegal objective.

In fairness, there must be evidence
that the supplier undertook termina-
tion because of an illegal agreement—
not simply in response to some allega-
tions in any kind of communication
from a third party.

In fairness, this bill should preserve
the principle that businesses are enti-
tled to make unilateral decisions based
on price considerations or any other
grounds—this is the Colgate doctrine.
I think it is correct.

In truth, each of the three points I
have just mentioned are covered by
current law; namely, the unanimous
Monsanto decision. There is no need
for this legislation that will encourage
needless litigation, harm consumers,
reduce the opportunities for discounts,
jeopardize beneficial business prac-
tices, and generally undercut the fair-
ness and equity of American antitrust
law. That is what this bill does. This
bill does it under the guise of trying to
benefit consumers when in fact those
of us who really understand these
areas understand that consumers are
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not going to be benefited; they are
going to be hurt.

Mr. President, at this point I ask
unanimous consent to have printed in
the REcoRrD a letter which is written to
the Honorable Brock Apams by a
whole number of listed supporters.

There being no objection, the letter
was ordered to be printed in the
REecorp, as follows:

May 25, 1988.
Hon. BRoCK ApaMs,
U.S. Senate, Washington, DC.

DEeAR SENATOR Apams: We strongly oppose
S. 430, the “Retail Competition Enforce-
ment Act of 1987.” Several of the companies
and trade associations listed below have
written to you in the past to let you know of
their strong opposition to this legislation.
Other companies and associations are now
writing for the first time. Opposition to this
bill continues to grow, including the Ameri-
can Bar Association’s Section on Antitrust
Law, the Antitrust Committee of the Bar
Association of the City of New York, and
leading antitrust scholars. We firmly believe
that this is bad legislation.

S. 430 constitutes a major change in our
antitrust laws which, in the final analysis,
will impair the ability of thousands of man-
ufacturers to be responsive to consumer de-
mands for the best possible quality goods
and services at the lowest possible price.

The considerable discussion and debate
over S. 430 during the past few months have
served to strengthen concerns about the leg-
islation and have confirmed the severe, neg-
ative effect S. 430 would have if enacted.

The proponents of S. 430 continue to
ignore its negative effects. Contrary to the
unsupported assertions made by propo-
nents, S. 430 will essentially overrule—not-
just clarify—the Monsanto decision, will
blur both the distinction between unilateral
conduct and conspiracy, as well as between
price and non-price agreements, and could
expand—not simply codify—the per se rule
against vertical price-fixing.

The recent Supreme Court decision in
Business Electronics Corp. v. Sharp Elec-
tronics Corp., reiterated that vertical price
fixing is per se unlawful. In reaching this
decision the Court noted that “legitimate
and competitively useful conduct” could be
frustrated if manufacturers were held liable
for price-fixing without proof of an express
or implied agreement to set prices.

Monsanto and Sharp were well-reasoned
decisions that confirmed fundamental legal
principles. On the other hand, S. 430 would
make radical changes in our antitrust laws,
all for the worse.

We, therefore, urge your opposition to S.
430.

Sincerely yours,

Chamber of Commerce of the United
States, National Association of Manu-
facturers, Alabama Business Council,
American Apparel Manufacturers As-
sociation, American Furniture Manu-
facturers Association, American Paper
Institute, American Textile Manufac-
turers Institute, Inc., The Beer Insti-
tute, Citizens for a Sound Economy,
Competitive Enterprise Institute,

The Construction Industry Manufactur-
ers Association, Distilled Spirits Coun-
cil, Federation of Apparel Manufactur-
ers, Maryland Chamber of Commerce,
Mississippi Manufacturers Association,
National Automobile Dealers Associa-
tion, National Beer Wholesalers Asso-
clation, National Electrical Manufac-
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turers Association, Northern Textile
Association, Portable Power Equip-
ment Manufacturers Association,

U.S. Business & Industrial Council, The
Wine Institute, A-dec, Inc., ADEMCO,
Adolph Coors Company, American
Standard, Inec., Andover Togs, An-
heuser-Busch  Companies, ARCO,
Armco Inc., ASARCO, Inc., Blount,
Inc., Boise Cascade, BP America, Bur-
lington Inc.,

Caterpillar Inc., Chalk Line, Inc., Chese-
brough-Pond's Inc./Lever Brothers
Co./Thomas J, Lipton, Inc., Chevron
USA, Combustion Engineering, Inc.,
Compaq Computer Corporation, Cor-
ning Glass Works, DOW Chemical
Company, Dresser Industries, Inc.,
Estee Lauder Companies,

FMC Corporation, Ford Motor Compa-
ny, Fort Howard Corporation, General
Dynamics Corporation, Georgia Pacif-
ic Corporation, Harris Corporation,
Henson-Kickernick, 1Inc, Hewlett-
Packard Company, Hoechst-Celanese,
Household International Corporation,
Interco Incorporated,

(Londontown/Converse/Florsheim/
Broyhill/Ethan Allan/The Lane Com-
pany), ITT Corporation, Joseph E.
Seagram & Sons, Inc., ICI Americas
Inc., Kimberly-Clark Corporation,
Kohler Company, Kraft Inc., The
Lamson & Sessions Co., Lennox Indus-
tries, Inc., Lenox Inc., Lexington Fab-
rics, Inc., Milliken & Company,

Mobil Corporation, NEC Home Electron-
ics (U.8.A.) Inc., Nike, Inc,, Nissan
Motor Corporation in U.S.A., North
American Philips Corporation, Novell,
Inc,, Outboard Marine Corporation,
Parker, Hannifin Corporation, Peavey
Electronics Corporation, Pendleton
Woolen Mills, Pepsico, Inc., The Pills-
bury Company, Pitney Bowes Inc.,
PPG Industries, Inc.,

Raytheon Company, Robert Bosch Cor-
poration, Rockwell International Cor-
poration, Rohm & Haas Company,
Russell Corporation, Scott Paper Com-
pany, Siemens Capital Corporation,
Sony Corporation of America, South-
western Bell, Springs Industries, Inc.,
Tee Jays Manufacturing,

Textron Inc., Thomson Consumer Elec-
tronies, Inec., The Timken Company,
Tom's Foods Inc., The Toro Company,
Union Camp Corporation, Vanity Fair
Mills, Wang Laboratories, Inc., West-
Point Pepperell/Cluett, Peabody &
Company, Inc., Whirlpool Corpora-
tion, Xerox Corporation.

Mr. HATCH. In addition, I ask unan-
imous consent that a letter written to
the Honorable STrRoM THURMOND
dated February 3, 1988, by Daniel
Oliver, Chairman of the Federal Trade
Commission, be printed in the REcorb.

There being no objection, the letter
was ordered to be printed in the
RECcORD, as follows:

FEDERAL TRADE COMMISSION,
Washington, DC, February 3, 1988.
Hon. SThRoM THURMOND,
Committee on the Judiciary, U.S. Senate,

Washington, DC.

DeAR SENATOR THURMOND: Thank you for
your letter of January 5, 1988, concerning S.
430. We appreciate the opportunity to com-
ment on this proposed legislation, as amend-
ed and reported by the Judiciary Commit-
tee. On April 23, 1987, I testified before the
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Antitrust, Monopolies and Business Rights
Subcommittee to express the Federal Trade
Commission’s opposition to the earlier ver-
sion of S, 430. Although the amended ver-
sion is somewhat more limited in scope than
the earlier version, a majority of the Com-
mission continue to oppose S. 430, because
its enactment is likely to have adverse con-
sequences for competition and consumers.

The antitrust laws have traditionally per-
mitted a seller unilaterally to refuse to deal
with distributors that do not comply with
the seller’s pricing policies. In United States
v. Colgate & Co., 250 U.S. 300, 307 (1919),
the Supreme Court said that a seller acting
alone is free to “exercise his own independ-
ent discretion as to parties with whom he
will deal.” Under Colgate, sellers have been
able to terminate dealers who do not adhere
to announced price schedules, so long as
there is no agreement to fix resale prices. In
Monsanto Co. v. Spray-Rite Service Corp.,
465 U.S. 752, 764 (1984), the Supreme Court
determined that no such agreement exists,
as a matter of law, unless there is evidence
that “tends to exclude the possibility” that
a seller acted independently.

S. 430 could be applied to overrule—or at
least to undermine substantially—the Col-
gate doctrine. Under the proposed legisla-
tion, a seller’s unilateral decision to termi-
nate dealers who do not adhere to an an-
nounced price list nevertheless could be
deemed an unlawful conspiracy merely be-
cause competing dealers had complained
about the terminated dealers. This potential
exposure to treble damage liability would
make it much more difficult for suppliers to
exercise their long-standing right to choose
the parties with whom they will deal.

The amended version of S. 430 would
make it slightly more difficult to prove a
conspiracy than the original bill, because it
would predicate a law violation on a finding
that communications from complaining
dealers were a “major contributing cause”
for the dealer termination at issue. The
term “major contribution cause” is not de-
fined. However, we understand that the ma-
jority report accompanying the bill states
that a communication may be deemed a
“major contributing cause” even if it was
not “the sole, primary, or even at least 50
percent of the cause of the termination or
refusal to supply.” Consequently, S. 430 ap-
parently would permit juries to find that
communications concerning distribution
strategy were a “major contributing cause”
of a termination, even when the supplier
would have undertaken the termination uni-
laterally. S. 430 fails to recognize that the
self-interest of suppliers and dealers may
coalesce, so that suppliers act in ways that
benefit dealers without any agreement or
conscious commitment to a joint course of
action. Consequently, suppliers may be at
risk of antitrust liability whenever they ter-
minate dealers following the receipt of com-
plaints from other dealers.!

The proposed conspiracy standard in S.
430 is thus likely to inhibit the exchange of
valuable marketing information between
suppliers and distributors. Suppliers may
curtail discussions of marketing issues with
distributors to forestall the risk of treble
damages liability. If valuable marketing in-
formation is not provided, suppliers may be

1For example, even if a dealer's late payments to
a supplier were the supplier's primary reason for
terminating the dealer, S. 430 would apparently
permit a jury to find the supplier liable, if the deal-
er's discounting had influenced the decision and
the supplier had learned of the discounting from
other dealers.

CONGRESSIONAL RECORD—SENATE

unable to formulate and pursue unilateral
distribution strategies that benefit consum-
ers.

S. 430 also proposes to codify the existing
per se rule of illegality for resale price main-
tenance. The commission does not believe
that codification is desirable. A large and
growing body of antitrust and economic
scholarship indicates that vertical re-
straints, including resale price maintenance,
often serve procompetitive purposes. For ex-
ample, manufacturers may impose vertical
restraints to facilitate the delivery of pre-
sale services to consumers, to deter ‘‘free
riding,” and thereby to preserve dealer in-
centives to furnish services that consumers
value.?

The preservation of pre-sale and post-sale
services is important to the economy, par-
ticularly in the high technology area. Many
of the important new products introduced
by American manufacturers in recent years
are technologically complex and require
both pre-sale services and after-the-sale sup-
port. During the introductory marketing of
these products, when few potential buyers
are familiar with them, pre-sale demonstra-
tions by dealers are indispensable to the
products’ acceptance by consumers. But few
dealers would be willing to provide such
demonstrations if consumers to whom they
demonstrate the product may then buy it
from a “free riding” discounter.® Restric-
tions on intra-brand competition therefore
may be necessary to bring an innovative
new product to the market, even when the
producer is not facing competition from
comparable products of different brands.

Vertical restraints can also facilitate inter-
brand competition by preventing free riding
on promotional services. Suppliers who need
point-of-sale and other marketing efforts by
dealers to compete with other suppliers may
impose vertical restraints to prevent free
riding by dealers who fail to furnish promo-
tional services. Such promotional services
may include in-store displays or more intan-
gible services. For example, the types of
outlets that carry apparel or cosmetics
brands often signal to consumers useful
fashion or quality information. Department
stores may convey such a message, and
thereby provide a service to the manufac-
turer, simply by carrying a product. In such
cases, vertical restraints maintain dealers’
incentives to continue providing promotion-
al efforts that foster inter-brand competi-
tion.*

It is important that the courts have the
flexibility to interpret the antitrust laws in
light of current economic understanding of
the practices involved. A statutory codifica-
tion of the per se rule for resale price main-
tenance would deprive the courts of that
flexibility.

2In the absence of such restraints, dealers who do
not provide pre-sale services—and hence enjoy
lower costs—are able to underprice full service com-
petitors. Consumers may then take advantage of
the pre-sale services provided by the higher price
dealers but buy the product from the discounting
free riders. This effect discourages all dealers from
providing the desired services, as the Supreme
Court recognized in Continental T.V.,, Inc. v. GTE
Sylvania, Inc., 433 U.S. 36, 55 (1977).

3This is why dealers who provide pre-sale services
predictably complain to manufacturers about free
riders who do not. Under the prop legislation
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We urge you to consider the full implica-
tions of S. 430 for the competitive process.
Enactment of this legislation is likely to
stifle procompetitive conduct and to harm
not only American manufacturers, but also
Ehetvery consumers the bill purports to pro-

ect.

By direction of the Commission,®

DANIEL OLIVER,
Chairman,

Mr. HATCH. Mr. President, I yield
the floor.

Mr. COCHRAN addressed the Chair.

The PRESIDING OFFICER (Mr.
SimoN). The Senator from Mississippi.

Mr. COCHRAN. Mr. President,
when I heard a motion had been made
to proceed to the consideration of S.
430, I felt constrained to come to the
floor to share with the Senate some
information that had come to my at-
tention from constituents in my State
of Mississippi about what they consid-
ered to be serious deficiencies in this
legislation. They expressed to me in
their correspondence the fear that
this is going to make it more difficult
for small businesses, particularly in
the high technology area, to compete
with foreign firms and others in our
U.S. market.

Mr, President, I am not a member of
the Judiciary Committee, and I do not
pretend to know any more than those
who have been speaking, who have
been reviewing the hearing record, lis-
tening to witnesses testify about this
bill, and have a better working knowl-
edge of antitrust law than I do. But
from my perspective of trying to keep
up to date with the changes in this
area of the law, this is a bill that is
much more complex than has been
suggested by its proponents.

I remember being in law school—and
the present occupant of the chair may
have a recollection similar to mine—
when professors would talk about how,
if the court made a decision one way,
it would open the floodgates of litiga-
tion. We have all heard that phrase. I
remember hearing it a great deal when
I was in law school. I am told that en-
actment of this bill will open the

* Commissioner Bailey does not join in this letter.
She submitted her views to the Subcommittee last
April, and continues to believe that the Commission
should direct some of its law enforcement resources
at resale price maintenance. She would point out,
however, that whatever the Commission believes
the appropriate theory of enforcement should be, it
has not opened one single investigation into resale
price maintenance in all of fiscal year 1987 and the
first third of fiscal 1988.

Commissioner Strenio also does not join in this
letter. He recognizes that the Monsanto evidentiary
standard for vertical price-fixing conspiracies may
be applied in a very severe fashion. See, e.g, Gar-
ment Dist, Inc. v. Belk Stores Services, Inc., 799
F.2d (4th Cir. 1986). However, he nonetheless is

such complaints could give rise to an inference of
conspiracy.

‘Without such restraints, full service merchants
will often find it more profitable to discontinue car-
rying a brand that is also sold by discounters and
instead rely more heavily on house brands. The
result may be to reduce consumer choice among
brands.

med about statutory language that would
create a conspiracy standard without a clear “meet-
ing of the minds" condition. The vague "implied
suggestion' language in the revised version of S.
430 is particularly troubling in this regard. Finally,
he thinks that altering the statutory language so
that the request, demand or threat at least must be
the most important contributing cause of the ter-
minatlon or refusal to deal merits consideration.
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floodgates of litigation. I am told that
the Supreme Court in its decision in
the Monsanto case actually settled the
law and probably will make further
decisions delineating the limits of the
case so that manufacturers, distribu-
tors, and consumers—all affected in
one way or another by that decision—
will know what the law is and what
the rules are. The law will be settled.
On the other hand, if we enact this
legislation, which overturns the Mon-
santo case and purports to establish by
law a new evidentiary standard in the
vertical price fixing area of antitrust
law, it will confuse everyone, including
manufacturers, distributors, and con-
sumers, and will promote additional
litigation.

The administration of justice does
not seek to be disruptive or to be con-
fusing. Therefore, I urge the Senate
before we proceed to consider the pas-
sage of this legislation, to ask the com-
mittee to take another look and to
review the complexity of the issues in-
volved so that we will know where we
are headed if we enact this bill.

My information is that manufactur-
ers, in particular, suffer a great deal of
distress when they contemplate the
enactment of this bill.

To summarize what I understand
the facts to be, Mr. President, in Mon-
santo the Supreme Court actually
held that to avoid summary judgment
in a contract termination suit, a termi-
nated dealer had to prove a desire for
conscious price fixing by the manufac-
turer. This bill would allow such suits
to go to the jury and be decided as fac-
tual matters by showing simply that a
manufacturer received price com-
plaints about a dealer and because of
such complaints terminated the
dealer.

In describing the reason for the leg-
islation, the committee report from
the Judiciary Committee criticizes the
Department of Justice and its enforce-
ment policies in this area of antitrust
law. But in the report filed by the mi-
nority, Senators THURMOND, HATCH,
and SimpsoN disagreed with the ma-
jority and urged that this Supreme
Court decision not be reversed by the
Congress in effect because it does not
need further clarification.

The judicial process is more appro-
priate, and they argued for addressing
any ambiguities on a case-by-case basis
in this complex antitrust area. If we
tried to codify an evidentiary rule, it
would deprive the courts and enforce-
ment agencies of any flexibility to in-
terpret and apply antitrust law in
light of current economics.

Vertical restaints, I am told by these
Senators, usually serve pro-competi-
tive purposes such as facilitating serv-
ices to consumers.

There is another summary of this
legislation which was brought to my
attention when it became apparent
that the legislation might come to the
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floor. This statement seemed to me to
be important for the Senate to consid-
er.

The proposed legislation allows finders of
facts, the jury, to infer that a supplier and a
buyer who communicate with each other
have unlawfully conspired whenever the
supplier takes actions in its own interests
that also serve the interests of the buyer.
Under the proposed legislation suppliers
whose business plans call for the termina-
tion of dealers who do not adhere to their
price list could be deemed conspirators
simply because they receive communica-
tions concerning dealers who sell at a dis-
count.

That seems to me to be a very dra-
matic and dangerous change in the
law if that is what we are being called
upon to do in this legislation.

I am also reading again from an-
other summary of this proposed legis-
lation which says:

Vertical restraints stimulate the introduc-
tion of new products by enabling new en-
trants to recover market development costs
and vertical restraints prevent dealers from
using services provided by one manufacturer
to sell the products of a competing manu-
facturer.

But I will tell you, Mr. President,
what got my attention more than any
of these other documents, any of these
other summaries or the committee
report, were letters that I received
from back home from my friends who
told me this was dangerous and inap-
propriate legislation.

I am going to read from a letter I re-
ceived from one of our small electron-
ics companies in Mississippi. We do
not have many big companies in my
State. Most of our manufacturing
firms are small compared with the
larger firms around the country. So we
are not talking about big business
people. We are not talking about the
huge conglomerates, the Fortune
500’s. These are family businesses, Mr.
President, people who have started a
business, have watched it grow, and
have developed dealerships.

This first letter is from an electron-
ics company. I want to tell you what it
says.
. . we have attempted to insure the satis-
faction of our customers through selecting
particular dealers and training those dealers
both here in our Mississippi facilities and
also through the use of two full-time facto-
ry “clinicians” that travel throughout the
United States training the dealers and
dealer personnel how to sell, service and in-
stall our equipment. Customer satisfaction
must continue to be the “prime directive” of
our company . . . If we are to survive!

If the Wall Street Journal article is an apt
“description” of the above referenced meas-
ure (S.430), then I am deeply and extremely
concerned that Congress in their fervor to
stop “price fixing” will shoot the consumer
in the foot and probably the “ricochet” will
kill off manufacturers like ourselves who
are trying to deal through local dealers that
service the customer instead of dealing with
mail order houses that ship goods to the
consumer “in the box" with no instructions
and no backup service whatsoever.
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Now I read the concluding para-
graph:

Please resist any attempt to pass this
crazy legislation loosely billed “Freedom
From Vertical Price Fixing Act of 1987" aka
S.430 . . . I'm afraid if this passes, this will
be one more nail in the coffin of American
high tech industry ... I'm probably more
concerned with regard to this issue than
any issue I've ever written you about previ-
ously.

Please consider the implications of de-
stroying our dealer network that we've
worked nearly a quarter of a century to put
together . . . .

That gets your attention. The
Senate ought to pay attention to let-
ters like that from small electronics
firms around the country. That is
what they think of this bill. It is a
turkey. And we ought not to take it up
until we get some more information
about the practical consequences of it.

Here is another letter from a small
company in another town in my State,
Mr. President. It simply says:

This bill will surely reduce convenient and
reliable service for almost all consumer
products. Customers who walk out of a store
with a new product in a box and have it not
work when it is unpacked, with no local
service available, we think, are treated un-
fairly.

This bill is simply anti-small busi-
ness.

One of them enclosed a copy of an
editorial; I think it is from the Wall
Street Journal. I want to read the first
paragraph, if I may, with the permis-
sion of the Senate, into the RECORD.

The editorial begins:

Say you want to buy a sophisticated
stereo system for Christmas. You have a
choice. You can go to a full-service stereo
store, where a “sound technician” will
answer all your questions, arrange for free
delivery and provide full service on repairs.
Or you can visit “Discount City,” where
there are harried salespeople and minimal
servicing, but prices are one-third less.
Where you shop depends on what you value
more—service or price. A bill introduced by
Senator Howard Metzenbaum would narrow
a consumer’s opportunity to make such
choices. It would penalize the store provid-
ing the expensive services by making a man-
ufacturer who tries to pull his products out
of Discount City liable to a treble-damages
antitrust suit.

The article continues:

While some consumers might instinctively
support Mr. Metzenbaum’s effort, it's un-
likely that reality would match the theory.
Some manufacturers, for instance, would
avoid dealing at all with discounters, rather
than risk a treble-damages antitrust lawsuit.
In any event, no such law exists now, and
the consumer market is flush with both
kinds of retailers and a large universe of
manufacturers designing products for all
tastes. Bear in mind also that the Metz-
enbaum bill comes from one of Congress's
leading protectionists; the anti-import trade
bill is the one thing that could hurt the
people the senator is trying to protect.

Mr. President, I ask unanimous con-
sent that the entire article from which
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I just read be printed at this point in
the RECORD.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

DISCOUNTING THE MARKET

Say you want to buy a sophisticated
stereo system for Christmas. You have a
choice. You can go to a full-service stereo
store, where a “sound technician” will
answer all your questions, arrange for free
delivery and provide full service on repairs.
Or you can visit “Discount City,” where
there are harried salespeople and minimal
servicing, but prices are one-third less.
Where you shop depends on what you value
more—service or price. A bill introduced by
Senator Howard Metzenbaum would narrow
a consumer’s opportunity to make such
choices. It would penalize the store provid-
ing the expensive services by making a man-
ufacturer who tries to pull his products out
of Discount City liable to a treble-damages
antitrust suit.

The legislation is designed to curb a prac-
tice called resale-price maintenance, in
which a manufacturer sets a minimum
retail price below which its products should
not be sold. A typical dispute involves two
retailers that carry a manufacturer's prod-
uct. One begins to sell at a deep discount.
The non-discounter suffers a drop in sales
and asks the manufactuer to stop supplies
to the discounter. Under the bill, the fact
that a manufacturer cut off shipments to a
discounter would be sufficient evidence to
warrant a jury trial on charges that anti-
trust laws against price fixing have been vio-
lated. A Senate floor vote on the Metz-
enbaum bill is expected soon; similar legisla-
tion already has passed the House.

Under current case law manufacturers
have been able to withdraw products from
discounters, the purpose of which usually is
to encourage dealer services and a more so-
phisticated sales effort. In effect, the Metz-
enbaum legislation would overturn a 1984
Supreme Court decision, Monsanto Co. v.
Spray-Rite Service Corp., which ruled that
an antitrust plaintiff must produce evidence
that there was a price-fixing agreement be-
tween the manufacturer and one or more
dealers. Senator Metzenbaum believes that
any practice that limits discounting should
be illegal and that this bill will force lower
prices.

Discounters usually lose their contracts
because consumers have complained to man-
ufacturers of shoddy service and hostile
return policies or because other stores com-
plain that the discounter is “free-riding’’ on
their service (typically, the consumer elicits
lengthy product information from a store
that provides it, then leaves to buy the
product at the no-frills discounter).

While some consumers might instinctively
support Mr. Metzenbaum’s effort, it's un-
likely that reality would match the theory.
Some manufacturers, for instance, would
avoid dealing at all with discounters, rather
than risk a treble-damages antitrust lawsuit.
In any event, no such law exists now, and
the consumer market is flush with both
kinds of retailers and a large universe of
manufacturers designing products for all
tastes. Bear in mind also that the Metz-
enbaum bill comes from one of Congress's
leading protectionists; the anti-import trade
bill is the one thing that could hurt the
people the senator is trying to protect.

A mini-revolution has taken place in the
past decade as the Supreme Court has rec-
ognized that many anti-trust laws harm
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rather than help consumers. By removing
the important distinction made in the Mon-
santo case between price fixing and legiti-
mate price setting, the Metzenbaum bill ul-
timately would deliver consumers less
choice than they have now.

Mr. COCHRAN. Mr. President,
there are two more letters I am going
to read brief excerpts from. Then I
intend to yield the floor. But I think
they sum up what other letters I have
received from small companies in my
State are saying about this legislation.
Here is one from a firm in my State in
Tupelo, MS.

We beleive this bill represents a very seri-
ous threat to the right of a manufacturer,
acting independently, to deal, or refuse to
deal, with whomever it chooses. Its great
danger lies in the fact that it would permit
concerted action to be inferred on the basis
of complaints alone and thereby expose a
manufacturer to treble damage liability.

The bill is aimed at changing the decisions
of the United States Supreme Court which
have dealth with the subject, and we strong-
1y oppose enactment of the same.

We respectfully request your opposition
to this ill-advised measure.

Another small company in Olive
Branch, MS wrote:

In our experience, it is a commercial fact
of life that competing distributors are prone
to complain to manufacturers about each
others’ activities. For example, a distributor
may blame its poor sales performance upon
what it perceives to be unfairly low prices
offered by a competing distributor . . . Man-
ufacturers have no practical means to pre-
vent distributors from lodging complaints of
this type . . . We firmly believe that the Su-
preme Court drew the line correctly with re-
spect to this issue in the Monsanto decision
. . . We urge you to vote against this bill.

Mr, President, with information
from all around the country available
to the committee, I urge that we re-
frain from proceeding now to consider
this bill. Let the committee take an-
other look. Let us evaluate the practi-
cal consequences of the adoption of this
legislation. In short, let us look before
we leap into this new area of legisla-
tion, where we have never ventured
before, with such careless abandon.

I yield the floor.

Mr. BOND. Mr. President, I join my
colleague the distinguished senior Sen-
ator from South Carolina and my good
friend the Senator from Mississippi in
opposing the motion to proceed to the
consideration of S. 430, the Retail
Competition Enforcement Act.

I believe this bill would cause a great
deal of problems for businesses of all
sizes, because it would result in an un-
necessary increase—one might even
say an explosion—in litigation. What
is more important, it likely would
result in increased costs to consumers,
because when businesses are forced to
bear additional expenses, the most
likely and logical place for them to re-
cover those expenses is from their cus-
tomers.

The bill has been branded as a pro-
consumer bill by its supporters, and it
is said that this measure is necessary
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to protect our right to shop at dis-
count stores. But I believe the distin-
guished Senator from South Carolina
has already pointed out that not only
do we have a large number of very
good discount stores available all
across the country, but also, their
numbers are increasing and their sales
are increasing.

What this bill does is to change, to
overturn, a decision of the U.S. Su-
preme Court in the 1984 Monsanto
case. In Monsanto, the Court set forth
the standard regarding evidence which
must be presented by a plaintiff in a
resale price maintenance suit in order
to overcome a defendant’s motion for
summary judgment. The result of that
decision is that a plaintiff must show
evidence of some price-fixing agree-
ment in order to avoid a summary
judgment. If this bill were to be en-
acted, defendants would effectively be
stripped of their ability to move for
summary judgment. The result would
be much longer and much more expen-
sive lawsuits and higher prices that
would have to be passed on to consum-
ers.

Mr. President, the existing standard
which was set forth in the Monsanto
case makes sense. That standard is
that a plaintiff must show some evi-
dence of an actual agreement between
a manufacturer and a rival dealer as
opposed to merely action taken in con-
junction with a complaint. If we were
to enact this bill, we would be forcing
businesses to shy away from taking
action against dealers who are not
meeting  their commitments—not
paying their bills or not providing
service, for example—because of the
fear of a suit under a section of the
Sherman Antitrust Act, which could
result in treble damages and signifi-
cant legal fees.

Mr. President, I hope that my col-
leagues will join me in voting against
the motion to proceed to this piece of
legislation. It would be a grave mistake
to enact this bill. Frankly, with all the
important measures facing us, I do not
believe that it is in the Senate’s inter-
est to invest a large amount of time in
debating it. If we are forced to consid-
er the bill, T will have significant addi-
tional comments to share with my col-
leagues regarding my reasons for op-
posing this bill. At this time, however,
I just note my opposition and urge my
colleagues to oppose the bill.

Mr. BYRD. Mr. President, may I
make a unanimous-consent request? I
am authorized to proceed to make this
request.

Mr. President, I ask unanimous con-
sent that the vote occur on the motion
to proceed at 5:15 p.m. today.

The PRESIDING OFFICER. Is
there objection? The Chair hears
none, It is so ordered.

Mr. BYRD. Mr. President, I ask for
the yeas and nays.
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The PRESIDING OFFICER. Is
there a sufficient second? There is a
sufficient second.

The yeas and nays were ordered.

Mr. METZENBAUM. Mr. President,
I have heard some interesting argu-
ments this afternoon, some arguments
about the choices between getting
service or getting a discount, some ar-
guments that we should not proceed
to take up this bill.

Come on, now—do you not believe
that people in Missouri, in Utah, in
South Carolina should have the right
to go to a discount store and buy what
they can buy at a lower price? What is
so sacred about the manufacturers’
right to set the price and a discounter
cannot lower the price? The American
consumer has some rights, and those
are the rights we are talking about in
this bill.

Mr. THURMOND. Mr. President,
will the Senator yield?

Mr. METZENBAUM. I will just be a
moment.

What is so terrible about giving a
purchaser—an individual who wants to
go out and buy a VCR or clothes, a re-
frigerator, or whatever—the right to
buy it at a discount?

I hear people standing on the floor
saying that we should not even pro-
ceed to this bill because it is going to
take away the rights of the individual.
The rights of the individual are pro-
tected by this legislation.

Let us go to the legislation. Let us
debate it. Let us vote it up or down.
Let us see whether or not the Senate
is prepared to stand next to the
House, with the consumers of this
country, or whether we are going to
stand with the retailers who do not
want to discount prices and the manu-
facturers who prohibit their store-
keepers from selling at a discount
price. It is an elementary proposition.
This is not a complicated bill; it is a
simple bill.

This bill does not make litigation. It
eliminates litigation. This bill provides
the consumer with the right to buy at
a discount. If you do not want them to
do that, if you think a manufacturer
should be able to set a price and not
allow a discount, vote against it. But
please understand what you are doing.
You are voting in an inflationary
manner.

If you believe the higher prices are
good for this country, vote against S.
430, my bill—my bill with 29 other co-
sponsors. If you think it is good to
have higher prices in this country,
then vote against it. Do not let the bill
come to the floor. Filibuster.

All the organizations supporting this
bill, which are indicated on the chart
at the rear of the Chamber, are right.
There is merit to it. They are con-
cerned about consumers. On the chart
with the colors, the red figures indi-
cate the discounted prices as compared
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to the higher prices fixed by the man-
ufacturer.

I believe we ought to move forward
with this legislation. I am prepared to
vote. The question before the body is
whether or not we ought to proceed to
take up this legislation. I believe we
should. I hope that we will not find
ourselves engaged in a lengthy debate
as to whether we ought to proceed to
the legislation.

Regular order.

The PRESIDING OFFICER. Does
the Senator from South Carolina
desire the floor?

Mr. THURMOND. Mr. President,
the American Bar Association, section
of antitrust, considered this matter.
The report is as follows:

AMERICAN BAR ASSOCIATION SECTION OF

ANTITRUST Law

REPORT TO THE ABA HOUSE OF DELEGATES
OpposING S. 430, THE RETAIL COMPETITION
ENFORCEMENT AcT, AND H.R. 585, or Simi1-
LAR LEGISLATION

RECOMMENDATION

Be It Resolved, that the American Bar As-
sociation opposes S. 430, the Retail Compe-
tition Enforcement Act, and H.R. 585, or
similar legislation, that would make evi-
dence of a customer’s termination by a man-
ufacturer in response to a competing cus-
tomer’s price complaint sufficient in and of
itself to raise an inference of a vertical
price-fixing conspiracy.

[REPORT]
1. INTRODUCTION

This report presents the views of the
American Bar Association Section of Anti-
trust Law concerning two nearly identical
bills, S. 430 and H.R. 585. The proposed leg-
islation would amend the Sherman Act by
establishing evidentiary standards applica-
ble in civil cases involving resale price main-
tenance conspiracy claims. Specifically,
under both bills the termination of a cus-
tomer! in response to a competing custom-
er's price complaints would be sufficient in
and of itself to raise an inference of a verti-
cal price-fixing conspiracy. This legislation
would have the effect of overturning the
Supreme Court’s decision in Monsanto Co.
v. Spray-Rite Service Corp., 465 U.S. T52
(1984), which held that such evidence is not
sufficient to establish a Sherman Act con-
spiracy.

Mr. President, this is the report of
the American Bar Association I am
giving here. I have some other com-
ments subsequently.

1I. RECOMMENDATION

The Section of Antitrust Law recommends
that the American Bar Association oppose
enactment of the proposed amendments to
the Sherman Act embodies in 8. 430 and
H.R. 585. The Section believes that the evi-
dentiary standard established by the Su-
preme Court in Monsanto is fully consistent
with long-standing Sherman Act law, and is
sound as a matter of antitrust procedure
and policy. The legislation would create an
unsound evidentiary presumption which
would allow an antitrust conspiracy to be in-
ferred from ambiguous evidence. In addi-

'As used herein, the term “customer” refers to
dealers, distributors, and all other buyers for resale.
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tion, the proposed legislation would harm
consumers by chilling legitimate coopera-
tion between manufacturers and their indi-
vidual customers and by discouraging manu-
facturers from pursuing improvements in
their marketing strategies.

Mr. President, that is the report of
one section of antitrust law of the
American Bar Association. That is all
of the lawyers in the United States
who belong to that section of the
American Bar. It is their position that
the legislation would create an un-
sound evidentiary presumption which
would allow an antitrust conspiracy to
be inferred from ambiguous evidence.
In addition, the proposed legislation
would harm consumers—this is the
American Bar Association speaking—
by chilling legitimate cooperation be-
tween manufacturers and the individ-
ual customers and by discouraging
manufacturers from pursuing im-
g{ovements in their marketing strate-

es.

Voting against this bill does not
mean a vote for price-fixing at all. The
bill addresses the kind of evidence nec-
essary to prove a vertical price-fixing
agreement.

I am not in favor of price-fixing, It
should be prosecuted.

I want to say that a few years ago—I
believe it was in the 1970’'s—there were
fair trade laws, Under these laws, con-
sumers pick more for household prod-
ucts in Virginia than they did in the
District of Columbia.

I am glad we do not have price
fixing. I am glad we do not have fair
trade laws. They are called fair trade
laws. It really is simply a matter of
making people pay more. I am not in
favor of that. But opposition to this
bill does not mean higher prices.

III. S. 430 AND H.R. 585

The Senate and House bills are virtually
identical. Each bill has two operative provi-
sions. The first provision establishes an evi-
dentiary standard applicable to resale price
maintenance claims, while the second con-
firms that vertical price-fixing agreements
remain per se illegal.

8. 430 provides that “[iln any civil action
based on section 1 or 3 of [the Sherman
Act], including an action brought under sec-
tion 5 of the Federal Trade Commission Act,
which alleges a contract, combination or
conspiracy to set, change, or maintain a
price level, evidence that a person who sells
a good or service to the claimant for resale—

“(1) received from a competitor of the
claimant, a communication regarding price
competition by the claimant in the resale of
such good or service, and

“(2) in response to such communication
terminated the claimant as a buyer of such
good or service for resale, or refused to
supply to the claimant some or all of such
goods or services requested by the claimant,

“shall be sufficient to raise the inference
that such person and such competitor en-
gaged in concerted action to set, change, or
maintain a price level, for such good or serv-
ice in violation of such section.?

*The House bill differs from the Senate bill only

in its inclusion, after each reference to “price
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Both bills further provided that in any
civil action brought under Section 1 of Sec-
tion 3 of the Sherman Act alleging an agree-
ment to fix prices, the fact that a seller and
a purchaser entered into an agreement as to
the resale price of a good or service “shall
be sufficient to establish” a violation of that
section.?

IV. MONSANTO CO. V. SPRAY-RITE SERVICE CORP.

In Monsanto the issue addressed by the
Court was the quantum of evidence required
to raise a jury issue when a customer alleges
that it was terminated by a manufacturer
pursuant to a vertical agreement to main-
tain resale prices. The Court held that a
jury should not be permitted to infer an
agreement merely from the existence of
complaints by competing customers about
the plaintiff'’s price-cutting, or even from
the fact that the termination was “in re-
sponse to” such complaints, because such
evidence, without more, does not indicate
concerted action. 465 U.S. at 763-64. The
Court stated that although evidence of com-
plaints has some probative value, “the
burden remains on the antitrust plaintiff to
introduce additional evidence suificient to
support a finding of an unlawful contract,
combination, or conspiracy.” Id. at 764 n.8.

According to the Court, in order for an
issue for the fact-finder in a customer termi-
nation case to be created, “something more
than evidence of complaints is needed.
There must be evidence that tends to ex-
clude the possibility that the manufacturer
and nonterminated distributors were acting
independently. . . . [Tlhe antitrust plaintiff
should present direct or circumstantial evi-
dence that the manufacturer and others
‘had a conscious commitment to a common
scheme designed to achieve an unlawful ob-
jective.”’—Id. at T64 (quoting Edward J.
Sweeney & Sons, Inc. v. Teraco, Inc., 637
F.2d 105, 111 (3d Cir. 1980), cert. denied, 451
U.S. 911 (1981)).

The Court noted that permitting a finding
of concerted action premised solely upon
evidence of competitor complaints would se-
riously undermine the manufacturer's right
to establish unilaterally the terms and con-
ditions under which it will sell its merchan-
dise and to terminate those customers who
act inconsistently with its marketing goals
and strategies. That right has been a basic
and virtually unchallenged tenet of vertical
restraints law, at least since United States v.
Colgate & Co., 250 U.S. 300 (1919). Implicit
in the Colgate doctrine is the recognition
that a manufacturer's freedom to decide in-
dependently how its products will reach the
ultimate consumer is an important element
of interbrand competition at the manufac-
turer level. Although there may be competi-
tive risks when a manufacturer agrees with
others about how its products will be dis-
tributed, no such risks attend the manufac-
turer's unilateral distributional -choices.
Thus, Colgate reflects an appropriate recon-
ciliation between manufacturer freedom
and the requirements of the Sherman Act.

In Monsanto, the Court expressly sought
to preserve the Colgate doctrine by recog-

level,” of the phrase “including a minimum or max-
imum price.”

3Since vertical price fixing is currently illegal per
se, this portion of the proposed legislation would
merely codify existing case law. This Report does
not address this portion of the legislation, nor is
anything in this Report intended to express any
views on this issue. This Report assumes that resale
price maintenance is per se illegal and deals only
with the evidentiary standards required to establish
the existing of a resale price maintenance agree-
ment.
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nizing that competitor complaints may op-
erate as an important mechanism through
which a manufacturer learns of problems in
its distribution network. The Court pointed
out that “complaints about price cutters
‘are natural—and from the manufacturer’s
perspective, unavoidable—reactions by dis-
tributors to the activities of their rivals.
Such complaints, particularly where the
manufacturer has imposed a costly set of
nonprice restrictions, ‘arise in the normal
course of business and do not indicate illegal
concerted action.’ ... Moreover, distribu-
tors are an important source of information
for maufacturers. In order to assure an effi-
cient distribution system, manufacturers
and distributors constantly must coordinate
their activities to assure that their product
will reach the consumer persuasively and ef-
ficlently. To bar a manufacturer from
acting solely because the information upon
which it acts originated as a price complaint
would create an irrational dislocation in the
market."—Id. at 763-64 (citations omitted).
V. REASONS WHY THE AMERICAN BAR ASSOCIA-
TIOK SHOULD OPPOSE THE PROPOSED LEGISLA-
TION
A. The proposed amendments would create a
counterfactual evidentiary presumption

The most objectionable feature of the pro-
posed legislation is that it would establish a
new conspiracy standard applicable to a
small subset of antitrust cases. In his state-
ment, introducing S. 430, Senator Metz-
enbaum stated that there has been “consid-
erable confusion” with respect to the evi-
dentiary standard to be applied in customer
termination cases since Monsanto and that
“[slome lower courts' interpretations of
what evidence a plaintiff must present
under Monsanto run counter to traditional
conspiracy law and result in the dismissal of
cases that should be presented to a jury.”
To the extent that these statements pur-
port to reflect the true purposes of the pro-
posed legislation, these bills rest on two er-
roneous premises.

First, there has been no widespread confu-
sion since Monsanto. The case stands for
the simple proposition that competitor com-
plaints, without more, do not provide a suf-
ficient basis for inferring unlawful concert-
ed activity. The proposed legislation does
not attack lower courts' interpretations of
Monsanto; it attacks the fundamental hold-
ing of the Monsanto decision itself. Second,
Monsanto did not alter the law of conspira-
cy as it relates to resale price maintenance
cases. The Court merely applied the tradi-
tional principle of conspiracy law that, be-
cause the termination of a customer after
receiving price complaints is as consistent
with permissible independent action as with
an illegal conspiracy, a conspiracy should
not be inferred from competitor complaint
evidence standing alone. Thus, it is the pro-
posed legislation, and not the Monsanto de-
cision, that creates a special conspiracy
standard applicable to customer termination
cases.

The term conspiracy has been traditional-
ly understood to mean “a unity of purpose
of a common design and understanding, or a
meeting of the minds in an unlawful ar-
rangement.” American Tobacco Co. v
United States, 328 U.S. 781, 810 (1946). The
courts have recognized that trade conspir-
acies seldom can be proven with direct evi-
dence, and they have permitted antitrust
plaintiffs broad latitude to establish con-
certed action through circumstantial evi-
dence. Where a conspiracy is to be inferred
from circumstantial evidence, however, the
courts have required plaintiffs to come for-
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ward with evidence sufficient to establish
that the alleged conspirators have not acted
independently.

Thus, in Matsushita Electric Industrial
Co. v. Zenith Radio Corp., 106 S. Ct. 1348
(1986), the Supreme Court declined to find a
conspiracy where defendants had no ration-
al economic motive to conspire, and their
conduct was consistent with equally plausi-
ble, non-conspiratorial explanations. See
also Transource International, Inc. v. Trini-
ty Industries, Inc.,, 725 F.2d 274 (5th Cir.
1984); Reborn Enlerprises, Inc. v. Fine
Child, Inc.,, 590 F. Supp. (S.D.N.Y. 1984),
aff'd per curiam, 7564 F.2d 1072 (2d Cir.
1985). Similarly, in Tose v, First Penn. Bank,
648 F.2d 879 (3d Cir.), cert. denied, 454 U.S.
893 (1981), a boycott case, the court found
no conspiracy because, although the defend-
ant had an interest in preventing plaintiff
from obtaining refinancing, the alleged co-
conspirators had independent reasons for
denying plaintiff a loan. Where plaintiffs
have attempted to establish the existence of
a conspiracy by proof of parallel conduct,
the courts have uniformly held that such
evidence, standing alone, is insufficient.
Fine v. Barry Enright Productions, 731 F.2d
1394 (9th Cir.), cerl. denied, 105 S, Ct. 248
(1984). The courts have also rejected the
view that a conspiracy can be inferred from
the existence of competitor meetings,
Hanson v. Shell Oil Co., 541 F.2d 1352 (9th
Cir, 1976), cert. denied, 429 U.S. 1974 (1977),
or from the fact that competitors have
shared certain information, United States v.
Citizens & Southern National Bank, 422
U.S. 86 (1975).

The Supreme Court’s decision in Monsan-
to merely placed these well-established rules
concerning Sherman Act conspiracies into a
resale price maintenance context, where
competitor complaints are an ordinary and
necessary element of the manufacturer/cus-
tomer relationship. A manufacturer, for ex-
ample, may have a strong interest in ensur-
ing that dealers provide expensive pre-sale
and post-sale services. Dealers who provide
these services may be unwilling to continue
providing them if a discount operator is
“free-riding” on the efforts. The mere fact
that the manufacturer's interests coincide
with the interest of the full service dealer in
this situation does not mean that the manu-
facturer has conspired with the full service
dealer in terminating the discounter. The
termination, although undertaken following
complaints from the full service dealer,
would be fully consistent with the manufac-
turer’'s individual interest in ensuring that
the appropriate level of service is being pro-
vided. By permitting an inference of con-
certed action from ambiguous -evidence
equally consistent with lawful conduct, the
proposed legislation would take resale price
maintenance claims outside of mainstream
conspiracy law and place them alone in a
special category.

There is also a risk that this legislation
will not be confined to resale price mainte-
nance. To the extent that these bills pur-
port to “clarify” what constitutes a Sher-
man Act conspiracy, by permitting an infer-
ence of concerted behavior from mere con-
tacts between alleged co-conspirators with-
out proof of a meeting of the minds, there is
a danger that the conspiracy requirement in
all Sherman Act Section 1 cases will be di-
luted.

B. The Proposed Amendments Would
Discourage Procompetitive Behavior

The evidentiary standard established in
Monsanto forces courts to face squarely the
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delicate task in customer termination cases
of distinguishing between independent and
concerted conduct. The Court's holding was
based, in part, on its recognition that it is
both unfair and a departure from tradition-
al conspiracy law to allow treble damage li-
ability to be based on evidence that is as
consistent with permissible conduct as with
illegal conspiracy. But the Monsanto rule
also has a firm antitrust policy basis: the
rule acknowleges that contracts between a
manufacturer and its customers are usually
beneficial and therefore should not be dis-
couraged. Steps taken by a manufacturer to
improve the effectiveness and efficiency of
its distribution system, such as the estab-
lishment of exclusive territories or adoption
of a policy of selling only to full service dis-
tributors or dealers, often require extensive
contacts between the manufacturer and its
customers. A manufacturer typically re-
ceives a stream of comments, advice, and
criticism from its customers about its mar-
keting approach. For example, a manufac-
turer may learn from its distributors that
free-riding problems are discouraging them
from providing repair service and marketing
support within their local areas of oper-
ation. See Computer Place, Inc. v. Hewlett-
Packard Company, 607 F. Supp. 822, 830
(N.D. Cal. 1984), aff'd mem., 779 F.2d 56 (9th
Cir, 1985) (manufacturer stopped selling to
plaintiff, a mail-order retailer, after local
dealers complained about free-riding by
mail-order dealers).

Often the flow of information from a cus-
tomer to a manufacturer contains com-
ments—and even complaints—about price
competition from other customers. There is
no justification, however, for assuming that
all such exchanges, and any actions taken
by a manufacturer in response, stem from a
resale price maintenance motive. Judge
Posner illustrates the fallacy of that as-
sumption with the following example:

“The violation of a lawful restriction on dis-
tribution, such as a reasonable customer al-
location agreement, will manifest itself to
the dealer who complies with the restriction
of price cutting, for it is only by price cut-
ting or some equivalent concession that a
new dealer can take away the established
dealer’s customers. As long as the supplier’s
motive is not to keep his established dealers’
prices up but only to maintain his system of
lawful nonprice restrictions, he can termi-
nate noncomplying dealers without fear of
antitrust liability even if he learns about
the violation from dealers whose principal
or perhaps only concern is with protecting
their prices.”

Morrison v, Murray Biscuit Co.,, 797 F.2d
1430, 1440 (Tth Cir, 1986).

The proposed legislation potentially
would harm consumers by deterring manu-
facturers from investing in marketing strat-
egies that might enhance interbrand compe-
tition and increase output, The risk that a
comment by a customer, at most ambiguous,
could lead to antitrust liability could cause a
manufacturer to forgo marketing efforts re-
quiring close support and participation from
customers. Moreover, the proposed amend-
ments would artificially support customers
who are failing to perform repairs, failing to
advertise, failing to maintain adequate dis-
play facilities and otherwise hampering ef-
fective distribution of products. The receipt
of a single, unsolicited complaint about pric-
ing would prevent a manufacturer from
acting in its independent self-interest to ter-
minate such customers. Indeed, a single
complaint—even if contrived by the dealer—
would tend, as a practical matter, to insu-
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late the dealer complained about against
termination, whatever policies the dealer
adopts in contravention of the manufactur-
er's stated distributional policies.

The selection of an evidentiary standard
for customer termination cases is, thus,
more than a procedural matter; the choice
has important substantive consequences.

In adopting the evidentiary standard an-
nounced in Monsanto, the Supreme Court
recognized that impermissible manufacturer
conduct with respect to resale prices is
often difficult to distinguish from legiti-
mate, procompetitive behavior, Citing Con-
tinental T.V., Inc. v. GTE Sylvania Inc., 433
U.S8. 36 (1977), the Court noted that even re-
straints that have impact upon resale prices
may foster interbrand competition. The
Monsanto evidentiary standard thus reflects
an effort to confine resale price mainte-
nance liability to the situation that poses
the greatest risk to consumers: actual agree-
ments between manufacturers or customers
to maintain prices at predetermined levels.
A rule that would permit liability where the
evidence of an agreement is ambiguous
would prevent manufacturers from termi-
nating customers even where their intent in
doing so is to enhance competition. Given
the uncertainty concerning the situations
under which resale price maintenance
harms competition, it would be unwise to
lower the standard of proof in this area,
while preserving a higher standard with re-
spect to horizontal price-fixing and boycotts
where the anticompetitive nature of the
conduct is undisputed.

C. The Proposed Amendments Would Unnec-
essarily Abrogate The Judge's Function

According to the statements of its spon-
sor, one purpose of the proposed legislation
is to correct a perceived failure to give due
weight to customer complaints in the con-
text of motions for summary judgment and
directed verdict. There is no indication,
however, that the lower courts have, since
Monsanto, usurped the jury's role. Indeed,
in Monsanto, itself, the Court found an un-
lawful agreement based upon customer com-
plaints in combination with other evidence.
Rather, courts have examined evidence of
customer complaints in the context in
which they occurred in order to determine
whether the complaints could support an in-
ference of conspiracy. See, e.g., Business
Electronics Corp. v. Sharp Electronics
Corp., 780 F.2d 1212, 1219 (5th Cir. 1986)
(agreement could be inferred from circum-
stantial evidence, which included vehe-
mence of complaints, manufacturers' efforts
to convince plaintiff to adhere to suggested
prices, evidence that complaining customer
usually followed manufacturer's suggested
prices and encouraged plaintiff to do like-
wise, and evidence that plaintiff was not
free-riding); Marco Holding Co. v. Lear
Siegler, Inc., 606 F. Supp. 204, 209—10 (N.D.
I11. 1985) (material issue of fact on conspira-
cy issue raised by complaints about plain-
tiff's deviation from manufacturer’s price
schedule, timing of complaints and termina-
tion, vehemence of complaints, and compet-
ing customers' threats to stop buying from
manufacturer).

The proposed amendments are legislative
summary judgment rules, This is an unwar-
ranted abrogation of the federal judge's
role. In post-Monsanto cases, complaints
have not been ignored; they have been
treated as relevant evidence on the conspir-
acy issue. A rule that requires a judge auto-
matically to send such evidence to the jury
would be an unwise departure from the
normal practice whereby the judge consid-
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ers the evidence as a whole, not in rigid
compartments, before determining whether
it is sufficient to go to the jury.
D. The Legislation Is Imprecise and Would
Spawn Wasteful Litigation

Both bills suffer from ambiguities, resolu-
tion of which would waste the resources of
litigants and the courts. The new evidentia-
ry standard would apply whenever a com-
plaint has been “received from” a compet-
ing customer. To whom must the customer
complain in order for the complaint to be
deemed “received” by the manufacturer? If
a customer makes an unsolicited comment
about a competing customer's prices to a
local sales representative, or to the employ-
ee who drives the delivery truck, is manage-
ment precluded thereafter from terminating
the competitor without risking antitrust li-
ability?

The phrase ‘“communication regarding
price competition™ is hopelessly vague. It is
broad enough to include nearly every busi-
ness conversation between a manufacturer
and its customer. It is natural and unavoid-
able for customers to discuss their perform-
ance with reference to what their competi-
tors are doing. The topic of “price competi-
tion” can come up in countless legitimate
contexts, but the proposed legislation’s elas-
tic phrasing invests all mentions of price
competition with conspiratorial significance,

E, Conclusion

For the reasons expressed above, The Sec-
tion of Antitrust Law recommends that the
American Bar Association oppose S, 430 and
H.R. 585 or similar legislation.
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Respectfully submitted,
CRANE,
Chairman.

Mr. President, these expert antitrust
lawyers have studied S. 430 and think
it is not best for the public and that it
would be a mistake to pass it.

Mr. President, this bill codifies the
per se standard for resale price main-
tenance. I think resale price mainte-
nance should be per se illegal, but I
think the court should be free to con-
sider whether there are times when
such activity may or may not be anti-
competitive. I do not think we should
hamstring the courts this way.

In conclusion, the opposition to this
bill does not mean a vote in favor of
price fixing. That is absolutely untrue.
I am amazed the distinguished Sena-
tor from Ohio made that statement. It
is incorrect. Price fixing is wrong. I am
against price fixing. But it should be
proven and not assumed that this bill
would allow. This bill assumed price
fixing. They ought to have to prove
price fixing. For these reasons, I say
this bill should not pass and I hope
that we would not go into it and take
the time of the Senate while we have
so many other important matters. If
we do go into it, it is going to take a lot
of time and there are more important
matters. The American Bar Associa-
tion report is sound. It should be fol-
lowed. The Monsanto decision handed
down by the Supreme Court should
not be reversed. It is a very sound deci-
sion. Mr. President, I believe it is
about time for a vote to be held.
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The PRESIDING OFFICER (Mr.
WirtH). The time of 5:15 has arrived.
Under the previous order, the question
now occurs on agreeing to the motion
to proceed to S. 430. The yeas and
nays have been ordered.

Mr. SIMON. Mr. President, I ask
unanimous consent that I may proceed
for 3 minutes, notwithstanding the
unanimous-consent agreement.

The PRESIDING OFFICER. Is
there objection? The Chair hears
none, and the Senator from Illinois is
recognized for 3 minutes.

Mr. SIMON. Mr. President, I join
the Senator from Ohio and others in
urging our colleagues to pass this leg-
islation. I was just reading a press re-
lease from the National Council of
Senior Citizens, a statement by their
president, Jacob Clayman, who says:

The opportunity to buy at discount prices,
thereby stretching one’s income, is especial-
ly important to the elderly and disabled
who are on fixed incomes.

Mr. President, it is not simply the el-
derly. It is farmers in Illinois, Nebras-
ka, North Dakota, Iowa, and other
States who are facing problems. It is
working men and women who want to
continue to be able to buy things at
the best possible price. That is what
this bill is all about. If you are op-
posed to price fixing, if you want real
competition, if you want the free en-
terprise system to really work, then let
it work. Let us have real competition.

If I may use a personal illustration,
our family just bought a new washer
at our home in southern Illinois. Our
small town of Makanda, IL, did not
have a place to buy a washer so we
had to go about 12 miles away to Car-
bondale. We could have purchased
one, I assume, at a discount store. We
often make purchases at such stores.
We decided however, to pay a higher
price to take advantage of a long-term
service agreement available to us else-
where.

Those are the things that we ought
to continue to be able to weigh. This
bill will allow consumers to make
those choices and it does not for a
moment prevent a manufacturer from
insisting that a distributor provide
service or deal in an ethical way.

The New York Times has an editori-
al saying, “The Senate Judiciary Com-
mittee’s bill and a companion that has
already passed the House would codify
the 1911 precedent and spell out what
constitutes evidence of price fixing. It
should be easy for manufacturers to
live with. Indeed, the puzzle is why
the Metzenbaum measure is controver-
sial. If common sense prevails, it will
pm-n

I ask unanimous consent, Mr. Presi-
dent, that the New York Times edito-
rial be printed in the RECORD.

There being no objection, the edito-
rial was ordered to be printed in the
RECORD, as follows:
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[From the New York Times, May 6, 1988]
LET THE RETAIL PRICE BE RIGHT

Should a manufacturer have the power to
tell retailers what to charge consumers for a
product? The Supreme Court's recent ruling
on this doesn’'t plow new ground but warns
Congress that a majority of the Court re-
mains uneasy with forbidding manufactur-
ers to fix retail prices.

Quick passage of a bill sponsored by Sena-
tor Howard Metzenbaum would clarify
these muddy legal waters. It would protect
consumers against price-fixing without im-
pairing manufacturers’ discretion in enfore-
ing high retailing standards.

According to a 1911 Court ruling, any at-
tempt by a supplier to influence the price
charged by a retailer is automatically ille-
gal. In sending the case of a Houston elec-
tronics dealer back for retrial last week, the
present Court didn't overturn the 77-year-
old precedent. But it is clear from Justice
Scalia’s opinion that the majority believes
consumers may sometimes benefit from
minimum price agreements between suppli-
ers and retailers.

The Court communicated its ambivalence
by ruling that only agreements explicitly
setting prices were illegal on their face. A
subtle hint from a manufacturer to a retail-
er about the evils of discounting might,
however, pass muster.

This pleased conservative ‘“Chicago
School"” economists. They acknowledge that
price maintenance is sometimes used by
giant stores to prevent smaller ones from
competing with discounts. But they worry
more that the law against setting minimum
markups can create inefficiencies.

Take the case of the Blue Ribbon Com-
puter Emporium, which devotes hours to ex-
plaining PC's to customers and lumps the
cost of demonstrations into the retail price.
Unless manufacturers enforce minimum
markups, conservatives argue, customers
will exploit the service at Blue Ribbon but
purchase computers from the No-Frill Com-
puter Parlor down the block. In the end,
consumers will lose access to information
and manufacturers will lose showcases for
complicated products.

This “free rider" problem is real, but to
combat it by allowing manufacturers to fix
prices is overkill. Manufacturers can still set
high standards for service and refuse to
supply retailers who don't meet them. All
the Court has said is that manufacturers
must not fix prices in the process.

The Senate Judiciary Committee’s bill,
and a companion that has already passed
the House, would codify the 1911 precedent
and spell out what constitutes evidence of
price fixing. It should be easy for manufac-
turers to live with. Indeed, the puzzle is why
the Metzenbaum measure is controversial.
If common sense prevails, it will pass.

Mr. SIMON. I urge my colleagues to
support this legislation.

Mr. THURMOND. Mr. President, 1
ask unanimous consent for 1 minute.

The PRESIDING OFFICER. With-
out objection, the Senator from South
Carolina is recognized for 1 minute.

Mr. THURMOND. Mr. President,
this bill undercuts the antitrust laws.
We need to keep these antitrust laws
as they are. This bill reverses the
Monsanto decision of the Supreme
Court of the United States. This bill is
not price fixing. The American Bar As-
sociation report that I just read con-
demns this bill. It is against the bill.
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They say it is not in the public inter-
est. I hope the Senate will not take
time to go into this bill with so many
other important things to do.

Mr. HELMS. Mr. President, this bill
S. 430, addresses a very complex issue
of antitrust law. Frankly, I am con-
cerned by the provision of this bill
which would significantly change the
evidentiary standards required for
proving a conspiracy to set resale
prices.

I am not a lawyer, but it appears
that this bill would allow a manufac-
turer to be successfully sued for a
price fixing conspiracy based solely on
a complaint about pricing that he may
have received from another retailer.

It is important to keep in mind that
we are talking about a lawsuit that
will automatically subject the defend-
ant to treble damages.

Mr. President, I've heard strong ar-
guments on both sides of this bill.
Some have been quite emotional; some
have been heated. North Carolina is
very fortunate to have some of the
best furniture retail stores in the
country. They are known not only for
the quality of their products and serv-
ice, but also for their competitive
prices—probably some of the most
competitive prices in the country.

It is natural, I'm sure, that some fur-
niture retailers around the country
would like to see their North Carolina
competitors out of the picture. That is
exactly the concern of North Carolina
retailers. It is important to them that
our antitrust laws are adequate to pro-
tect them from those who might con-
spire to try to put them out of busi-
ness.

Mr. President, I have met with furni-
ture retailers from North Carolina,
and I understand the concerns they
have expressed. I intend to review
their concerns thoroughly, and no
doubt will be meeting with them
again.

As I have said, this bill makes a com-
plex change to the evidentiary stand-
ards of antitrust law. Even experi-
enced antitrust attorneys disagree
sharply on the effect this bill would
have on the market. Proponents of S.
430 claim that the bill will benefit con-
sumers. On the other hand, I've seen
analyses of the bill which conclude
that it would hurt consumers. We are
obliged to assess these conflicting
opinions carefully.

For example, the antitrust section of
the American Bar Association con-
tends that the change proposed in the
bill would actually work to the detri-
ment of consumers in the long run.
These experts make the point that
manufacturers would be discouraged
from cooperating with their retailers
in legitimate ways, or from pursuing
improvements in their marketing
strategies.
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Mr. President, I'm a strong support-
er of free enterprise and open competi-
tion. I know the same is true of our
distinguished colleagues who have ex-
pressed concerns about this bill. As a
result, I believe we need more time to
study this bill. I hope that the Senate
will not take up the bill until we are
certain about the effects and impact
of this legislation.

The PRESIDING OFFICER. Under
the previous order, the question now
occurs on the motion to proceed to S.
430.

The yeas and nays have been or-
dered, and the clerk will call the roll.
The legislative clerk called the roll.

Mr. CRANSTON. I announce that
the Senator from New Jersey [Mr.
BraprLEY], the Senator from Hawaii
[Mr. INoUYE], the Senator from Mas-
sachusetts [Mr. KeErry], the Senator
from Maine [Mr. MiTcHELL], the Sena-
tor from New York [Mr. MOYNIHAN],
the Senator from Georgia [Mr. NUNN],
and the Senator from North Carolina
[Mr. SanrForDp] are absent on official
business.

I also announce that the Senator
from Delaware [Mr. BipEN] and the
Senator from Oklahoma [Mr. Borgen]
are absent because of illness.

Mr. SIMPSON. I announce that the
Senator from Minnesota [Mr. DUREN-
BERGER] is necessarily absent.

The PRESIDING OFFICER. Are
there any other Senators in the Cham-
ber desiring to vote?

The result was announced—yeas 62,
nays 28, as follows:

[Rollcall Vote No. 196 Leg.]

YEAS—62
Adams Fowler Pell
Baucus Glenn Pressler
Bentsen Gore Proxmire
Bingaman Graham Pryor
Boschwitz Grassley Reid
Breaux Harkin Riegle
Bumpers Hatfield Rockefeller
Burdick Hecht Roth
Byrd Heinz Rudman
Chafee Humphrey Sarbanes
Chiles Johnston Sasser
Cohen Karnes Shelby
Conrad Kennedy Simon
Cranston Lautenberg Specter
Daschle Leahy Stafford
DeConcini Levin Stennis
Dixon Lugar Stevens
Dodd Matsunaga Weicker
Domenici Melcher Wilson
Exon Metzenbaum Wirth
Ford Mikulski
NAYS—28

Armstrong Heflin Packwood
Bond Helms Quayle
Cochran Hollings Simpson
D'Amato K baum ¥
Danforth Kasten Thurmond
Dole MeCain Trible

McClure Wallop
Garn McConnell Warner
Gramm Murkowski
Hatch Nickles

NOT VOTING—10

Biden Inouye Nunn
Boren Kerry Sanford
Bradley Mitchell
Durenberger Moynihan
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Mr. METZENBAUM. Mr. President,
I move to reconsider the vote by which
the motion was agreed to.

Mr. BYRD. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

MESSAGES FROM THE HOUSE

ENROLLED BILLS SIGNED

At 2:20 p.m., a message from the
House of Representatives, delivered by
Mr. Hays, one of its reading clerks, an-
nounced that the Speaker has signed
the following enrolled bills:

S. 1901, An act to designate the Federal
Building located at 660 Las Vegas Boulevard
in Las Vegas, Nevada, as the "“Alan Bible
Federal Building”’; and

S. 1960, An act to designate the Federal
Building located at 215 North 17th Street in
Omaha, Nebraska, as the “Edward Zorinsky
Federal Building”.

The enrolled bills were subsequently
signed by the Acting President pro
tempore (Mr. PROXMIRE).

At 4:22 p.m., a message from the
House of Representatives, delivered by
Ms. Goetz, one of its reading clerks,
announced that the House has passed
the following bill, with amendments,
in which it requests the concurrence
of the Senate:

S. 2188. An act to amend section 307 of
the Federal Employees' Retirement System
Act of 1986.

The message also announced that
the House has passed the following
bills, in which it requests the concur-
rence of the Senate:

H.R. 2792. An act to clarify Indian trea-
ties, Executive orders, and Acts of Congress
with respect to Indian fishing rights;

H.R. 3431. An act to release a reversionary
interest of the United States in a certain
parcel of land located in Bay County, Flori-

da;

H.R. 3559. An act to authorize and direct
the acquisition of lands for Canaveral Na-
tional Seashore, and for other purposes;

H.R. 3592. An act to amend title 39,
United States Code, to limit the rate of pay
at which the Postal Service may compensate
experts and consultants;

H.R. 3811. An act to designate the Federal
building located at 50 Spring Street, South-
west, Atlanta, Georgia, as the ‘“Martin
Luther King, Jr. Federal Building";

H.R. 3817. An act to designate the Federal
building located at 405 South Tucker Boule-
vard, St. Louis, Missouri, as the “Robert A.
Young Federal Building";

H.R. 3880. An act to extend the authoriza-
tion of the Upper Delaware Citizens Adviso-
ry Council for an additional ten years;

H.R. 3960. An act to authorize the estab-
lishment of the Charles Pinckney National
Historic Site in the State of South Carolina,
and for other purposes;

H.R. 4050. An act for the relief of certain
persons in Riverside County, California,
who purchased land in good faith reliance
on an existing private land survey;

H.R. 4143. An act to establish a reserva-
tion for the Confederated Tribes of the
Grand Ronde Community of Oregon, and
for other purposes;
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H.R. 4212. An act to amend the Joint Res-
olution of April 27, 1962, to permit the Sec-
retary of the Interior to establish the
former home of Alexander Hamilton as a
national memorial at its present location in
New York, New York;

H.R. 4276. An act to designate the United
States Post Office building located at 1105
Moss Street in Lafayette, Louisiana, as the
“James Domengeaux Post Office Building";
and

H.R. 4517. An act to amend title III of the
Quter Continental Shelf Lands Act Amend-
ments of 1978 to provide for indemnification
and hold harmless agreements.

MEASURES REFERRED

The following bills were read the
first and second times by unanimous
consent, and referred as indicated:

H.R. 3431, An act to release a reversionary
interest of the United States in a certain
parcel of land located in Bay County, Flori-
da; to the Committee on Energy and Natu-
ral Resources.

H.R. 3559. An act to authorize and direct
the acquisition of lands for Canaveral Na-
tional Seashore, and for other purposes; to
the Committee on Energy and Natural Re-
SOurces.

H.R. 3592. An act to amend title 39,
United States Code, to limit the rate of pay
at which the Postal Service may compensate
experts and consultants, to the Committee
on Governmental Affairs.

H.R. 3811. An act to designate the Federal
building located at 50 Spring Street, South-
west, Atlanta, Georgia, as the “Martin
Luther King, Jr. Federal Building”; to the
Committee on Environment and Public
Works.

H.R. 3817. An act to designate the Federal
building located at 405 South Tucker Boule-
vard, 8t. Louis, Missouri, as the “Robert A.
Young Federal Building”; to the Committee
on Environment and Public Works.

H.R. 3880. An act to extend the authoriza-
tion of the Upper Delaware Citizens Adviso-
ry Council for an additional ten years; to
the Committee on Energy and Natural Re-
sources,

H.R. 3960. An act to authorize the estab-
lishment of the Charles Pinckney National
Historic Site in the State of South Carolina,
and for other purposes; to the Committee
on Energy and Natural Resources.

H.R. 4050. An act for the relief of certain
persons in Riverside County, California,
who purchased land in good faith reliance
on an existing private land survey; to the
Committee on Energy and Natural Re-
sources.

H.R. 4143. An act to establish a reserva-
tion for the Confederated Tribes of the
Grand Ronde Community of Oregon, and
for other purposes; to the Select Committee
on Indian Affairs.

H.R. 4212. An act to amend the Joint Res-
olution of April 27, 1962, to permit the Sec-
retary of the Interior to establish the
former home of Alexander Hamilton as a
national memorial at its present location in
New York, New York; to the Committee on
Energy and Natural Resources.

H.R. 4276. An act to designate the United
States Post Office Building located at 1105
Moss Street in Lafayette, Louisiana, as the
“James Domengeaux Post Office Building”;
to the Committee on Governmental Affairs.
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ENROLLED BILLS PRESENTED

The Secretary of the Senate report-
ed that on today, June 21, 1988, he
had presented to the President of the
United States the following enrolled

bills:

S. 1901. An act to designate the Federal
Building located at 660 Las Vegas Boulevard
in Las Vegas, Nevada, as the “Alan Bible
Federal Building"; and

S. 1960. An act to designate the Federal
Building located at 215 North 17th Street in
Omaha, Nebraska, as the “Edward Zorinsky
Federal Building".

PETITIONS AND MEMORIALS

The following petitions and memori-
als were laid before the Senate and
were referred or ordered to lie on the
table as indicated:

POM-536. A joint resolution adopted by
the legislature of the State of Virginia; to
the Committee on Appropriations.

““House JoinT REsoLuTON No. 183

“Whereas, the shellfish industry exerts a
substantial economic impact on the econo-
my of Virginia; and

“Whereas, approximately 90,500 acres of
shellfish harvest areas in Virginia are closed
to the direct marketing of shellfish; and

“Whereas, a substantial proportion of
these closings are necessary because the
water quality in the harvest areas does not
meet bacteriological standards established
by the National Shellfish Sanitation Pro-
gram, which utilizes coliform and fecal coli-
form microorganisms as an indicator of sani-
tary water quality; and

“Whereas, the coliform or fecal coliform
standard may be overly conservative and in
recent years a question has been raised as to
the suitability of the use of coliform or fecal
coliforms as a valid indicator of health risk
of shellfish harvest areas, especially in
those areas where sources of fecal pollution
can not be identified; now therefore, be it

“Resolved by the House of Delegates, the
Senate concurring, That the General As-
sembly of Virginia, by this resolution, me-
morializes the Congress of the United
States to appropriate funds to support a co-
operative national research proposal to
evaluate the use of coliforms and fecal coli-
forms and other microorganisms as indica-
tors of health risk associated with the con-
sumption of shellfish; and, be it

“Resolved further, That the appropriate
state agencies, such as the Department of
Health, the Marine Resources Commission
and the Virginia Institute of Marine Seci-
ence, are requested to assist the U.S. Food
and Drug Administration, the Environmen-
tal Protection Agency, the National Marine
Fisheries Services, the Gulf and South At-
lantic Fisheries Development Foundation
and the Interstate Shellfish Sanitation Con-
ference in this effort; and, be it

“Resolved finally, That the Clerk of the
House of Delegates transmit copies of this
resolution to the members of the Virginia
Congressional delegation, the Speaker of
the United States House of Representatives
and the President of the United States
Senate in order that they may be apprised
of the sense of the Virginia General Assem-
bly.”

POM-537. A joint resolution adopted by
the legislature of the Commonwealth of Vir-
ginia; to the Committee on Commerce, Sci-
ence, and Transportation:
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“Housk JoINT RESOLUTON No. 115

“Whereas, from 1835 to 1966, the Inter-
state Commerce Commission regulated both
the economic and safety behavior of the
interstate trucking industry and exempted
drivers and trucks used wholly within de-
fined geographical areas around cities and
towns known as commercial zones from
compliance with safety regulations; and

“Whereas, in 1966, the Federal Motor Car-
rier Safety Regulations were transferred to
the U.S. Department of Transportation,
and, unfortunately, the safety exemption
for commercial zone operations was trans-
ferred also, and

“Whereas, when federal regulation of
trucking was implemented in 1935, the com-
mercial zone exemption had a minimal
impact on safety due to the local nature of
truck operations; the small size of cities,
towns, and villages; lower speed limits; and
smaller, less complex trucks with lower
speed capabilities; and

“Whereas, urban road conditions have
changed drastically over the years and now
feature high-speed arterial streets, express-
ways, and highways; and

“Whereas, trucks comprise a high percent-
age of vehicles using urban arterial streets,
highways and expressways and are a high
percentage of the vehicles involved in acci-
dents on these roads; and

“Whereas, truck fleets operating under
the commercial zone exemption are under
no pressure to improve their safety per-
formance and there is no incentive or au-
thority for enforcement of higher overall
standards for safe operation of these vehi-
cles and drivers; and

“Whereas, there is no safety justification
for continuing to sanction the virtually un-
controlled operation of these vehicles and
drivers because they are kept within the
limited confines of a commercial zone and it
is unacceptable to allow substandard drivers
and/or vehicles to share streets and high-
ways with the public; and

‘Whereas, continuation of this exemption
results in the nation’s as well as Virginia's
towns and cities serving as a potential
dumping ground for unqualified and unfit
truck drivers and unsafe trucks; now, there-
fore, be it

“Resolved, by the House of Delegales, the
Senate concurring, That the Congress of
the United States is hereby memorialized
and the Department of State Police is re-
quested to exercise their respective authori-
ties to eliminate the exemption of commer-
cial zone motor carrier operations from the
applicability of the Federal Motor Carrier
Safety Regulations and from enforcement
activity designed to assure compliance with
the regulations; and, be it

“Resolved further, That the Clerk of the
House of Delegates transmit copies of this
resolution to the Speaker of the United
States House of Representatives, the Presi-
dent of the Senate of the United States, and
the members of the Virginia delegation to
the United States Congress that they may
be apprised of the sense of the General As-
sembly of Virginia in this manner."”

POM-538. A concurrent resolution adopt-
ed by the legislature of the State of Hawaii;
to the Committee on Commerce, Science,
and Transportation:

“HoustE CONCURRENT RESOLUTION 61
“Whereas, Hawalii is world renowned for
its residential areas of solitude and serenity

which contribute to the State's desirability
as a place to live; and

June 21, 1988

“Whereas, a relatively new industry that
has experienced rapid growth in the State
of Hawaii and elsewhere is sightseeing by
helicopter; and

“Whereas, the noise generated by these
sightseeing flights destroys opportunities
for solitude and serenity in residential
areas; and

“Whereas, numerous and longstanding
complaints testify to the invasion of privacy
due to high noise levels; and

“Whereas, these low altitude flights also
pose a risk to the safety of both sightseers
and persons on the ground as evidenced by
r.e::i crashes and two deaths reported in 1985;
an

“Whereas, helicopters are exempt from
the requirements of the Federal Aviation
Act of 1958 which requires fixed-wing air-
craft to maintain certain minimum alti-
tudes; and

“Whereas, the Noise Control Act of 1972
gives primary responsibility for control of
aircraft noise to the Federal Aviation Ad-
ministration; and

“Whereas, the Federal Aviation Adminis-
tration does not have any specific regula-
tions for helicopter operations, with the ex-
ception of rules and regulations governing
apgroach and landing at major air facilities;
an

“Whereas, the Federal Aviation Adminis-
tration's “Fly Neighborly” program, imple-
mented by the Helicopter Association Inter-
national in 1981, has proven ineffective in
dealing with the aforementioned problems
and required an inordinate amount of citi-
zen policing; and

“Whereas, the Federal Aviation Adminis-
tration has shown continued reluctance to
set up and enforce rules and regulations
concerning minimum altitudes, flight paths,
and time schedules, for helicopter use; now,
therefore

“Be it resolved by the House of Represent-
atives of the Fourteenth Legislature of the
State of Hawaii, Regular Session of 1988,
the Senate concurring, That the U.S. Con-
gress is requested to enact Federal Legisla-
tion that will require the FAA to:

“(a) Develop specific noise and safety re-
lated flight regulations for helicopters over
residential areas; and

“(b) Develop a land use compatible alti-
tude and flight path system for helicopter
operations which specifically recognizes the
rights of citizens to enjoy privacy both in
the home and in wilderness areas without
undue intrusion from the air; and

“Be it further resolved, That certified
copies of this Concurrent Resolution be
transmitted to the President of the United
States of America, the Speaker of the U.S.
House of Representatives, the President of
the U.S. Senate, the Chairman of the U.S.
House of Representatives Subcommittee on
Aviation, the Chairman of the U.S. Senate
Subcommittee on Aviation, Hawaii's U.S.
Congressional Delegation, the United States
Department of Transportation, the Federal
Aviation Administration, the Director of the
State Department of Transportation, the
Chairman of the State Board of Land and
Natural Resources, and Janice Lipsen, the
Hawaii State Lobbyist in Washington, D.C."”

POM-539. A joint resolution adopted by
the legislature of the State of Alaska; to the
Committee on Commerce, Science, and
Transportation.

“LEGISLATIVE RESOLVE No. 80

“Be it resolved by the legislature of the
State of Alaska:
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“Whereas the state and its citizens depend
on the fish, marine mammals, and other
living resources of the ocean for their econ-
omy and welfare; and

“Whereas the dumping of garbage in the
ocean, even beyond state territorial waters,
affects the condition of the ocean's living
resources and, it in turn, affects the econo-
my, health, and welfare of the state; and

“Whereas garbage has been found in fish-
ing nets, which results in a loss to fisher-
men, and garbage has been responsible for
the death of a significant number of impor-
tant fisheries species, sea birds, marine
mammals, and other marine life; and

“Whereas the United States is a party to
the MARPOL convention, which is an inter-
national agreement to prevent the pollution
of the ocean by the dumping of garbage
from ships; and

“Whereas the United States Congress has
recently enacted legislation to amend the
Act to Prevent Pollution from Ships (33
U.S.C. 1901-1911) to combat garbage pollu-
tion of the ocean, including the growing
problem of the disposal of plastics in the
ocean, and this legislation implements cer-
tain provisions of the MARPOL convention;
and

“Whereas the MARPOL convention re-
quires the United States to insure that its
ports and terminals provide facilities for the
reception of garbage from ships and other
vessels; and

“Whereas 33 U.S.C. 1901-1911, as amend-
ed, requires that ports and terminals in the
United States provide reception facilities for
certain pollutants and garbage from ships;
and

“Whereas every year there is a large
influx of ships to the coast of Alaska to par-
ticipate in the fisheries within state water
and within the 200-mile exclusive economic
zone; and

“Whereas many of the ports required by
federal law to accept garbage and pollutants
are run by small communities that are al-
ready experiencing difficulties in disposing
of their own wastes, and

“Whereas many coastal communities in
Alaska are economically distressed, unusual-
ly small, and remote, and have few re-
sources to deal with problems of wastes col-
lection and disposal, and

“Whereas although the prevention of gar-
bage dumping in the ocean is vitally impor-
tant to these communities, many of them
have no funds to increase their capacity for
accepting additional wastes, no authority to
pay for these facilities, and no expertise to
handle some of these wastes; and

“Whereas the present shortfall in state
revenues precludes the state from providing
funds to help coastal communities to up-
grade their ports to meet the standards es-
tablished by federal law;

“Be it resolved, That the Alaska State
Legislature urges the United States Con-
gress and the federal government to help
the ports in the coastal communities of the
state prevent the pollution of the ocean by
providing them with the financial and tech-
nical assistance necessary to handle the ship
garbage and pollutants reception require-
ments established by the Congress.

“Copies of this resolution shall be sent to
the Honorable Ronald Reagan, President of
the United States; to the Honorable George
Bush, Vice-President of the United States
and President of the U.S. Senate; the Hon-
orable Jim Wright, Speaker of the U.S.
House of Representatives; and to the Hon-
orable Ted Stevens and the Honorable
Frank Murkowski, U.S. Senators, and the
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Honorable Don Young, U.S. Representative,
members of the Alaska delegation in Con-
gress’u

POM-540. A joint resolution adopted by
the legislature of the State of Washington;
to the Committee on Commerce, Science,
and Transportation:

SUBSTITUTE SENATE 612??1111 MEMORIAL No.

8

“To the Honorable Ronald Reagan, Presi-
dent of the United States, and to the United
States National Oceanic and Atmospheric
Administration, and to the United States
Environmental Protection Agency, and to
the President of the Senate and the Speak-
er of the House of Representatives, and to
the Senate and House of Representatives of
the United States, in Congress assembled:

“We, your Memorialists, the Senate and
House of Representatives of the State of
Washington, in legislative session assem-
bled, respectfully represent and petition as
follows:

“Whereas, Plastic production has risen
from six billion pounds annually in 1960 to
more than fifty billion pounds per year cur-
rently; and

“Whereas, Synthetic rope, plastic strap-
ping bands, lost and discarded fishing nets,
plastic bags and other manufactured plastic
items, and small plastic beads and particles
may last for years or decades in the ocean;
and

“Whereas, It is estimated that nine mil-
lion tons of plastics are dumped at sea each
year from vessels; and

“Whereas, Because of the entry of plastics
materials going into oceans from rivers, es-
tuaries, and other avenues, there may be as
much as ninety million tons of plastics accu-
mulating in the ocean annually; and

“Whereas, It has been documented that
plastic is responsible for killing millions of
birds, fish, seals, turtles, and sea lions each
year through entrapment in discarded plas-
ties and ingestion of plastic material; and

“Whereas, Information shows that syn-
thetic debris is a significant contributing
cause to the decline of the northern fur seal
population and other marine mammals; and

“Whereas, In the Northwest, more than
one thousand dollars per year, per commer-
cial vessel, is spent due to damage caused by
plastic and debris problems; and

“Whereas, The movement of eastern Pa-
cific tidal waters is such that it brings debris
into Washington’s offshore waters, making
it the Pacific Ocean area most densely con-
taminated with plastics, besides the Sea of
Japan; and

“Whereas, A recent study concluded that
Washington's offshore waters contain the
highest density of plastics than anywhere
else on the West Coast;

“Now, therefore, Your Memorialists re-
spectfully pray that:

“(1) The United States vigorously pursue
implementation of Annex V of the interna-
tional convention for the prevention of pol-
lution from ships, which is designed to
reduce the dumping of garbage from ships
as well as ensure adequate garbage recep-
tion facilities and ports of call;

“(2) More of the current funds appropri-
ated to the United States Coast Guard be
used for implementing the provisions of the
international convention for the prevention
of pollution from ships, and a comprehen-
sive education program concerning marine
debris be provided for ocean-going com-
merce and fishing vessels;

“(3) The United States take action to
ensure that countries that have not yet
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signed the international convention to pre-
vent pollution from ships do so;, and

“(4) The United States formally designate
significant areas in United States coastal
waters, such as the Gulf of Mexico and the
ocean coast of the State of Washington, as
off-limits to marine dumping.

“Be it resolved, That copies of this Memo-
rial be immediately transmitted to the Hon-
orable Ronald Reagan, President of the
United States, the United States National
Oceanic and Atmospheric Administration,
the United States Environmental Protection
Agency, the President of the United States
Senate, the Speaker of the House of Repre-
sentatives, and each member of Congress
from the State of Washington.”

POM-541. A resolution adopted by the
House of Representatives of the State of
Hawaii, to the Committee on Commerce,
Science, and Transportation:

“House RESOLUTION 61

“Whereas, the federal Coastal Zone Man-
agement Act (CZMA) of 1972 is regarded as
the model legislation which establishes the
opportunity for a partnership among feder-
al and state governments; and

“Whereas, since 1977, the United States
Department of Commerce, which adminis-
ters the federal CZMA has approved
twenty-nine state coastal management pro-
grams under the provisions of the CZMA,
including programs administered by all the
coastal states and territories represented in
the Western Legislative Conference; and

“Whereas, the western states and territo-
ries have continued to participate and con-
tribute to national objectives relating to the
nsiéion's coastal zones for nearly a decade;
an

“Whereas, the federal consistency provi-
sions of the federal CZMA exemplify the
potential benefits of a truly cooperative fed-
eral and state partnership; and

“Whereas, the Hawaii State House of
Representatives is strongly supportive of
federal programs which allows states to ex-
ercise a leadership role in the management
of natural resources; and

“Whereas, under the provisions of the fed-
eral CZMA, states with federally approved
coastal management programs are empow-
ered to approve or reject Outer Continental
Shelf (OCS) oil and gas exploration and de-
velopment plans; and

“Whereas, under their federally approved
state coastal management programs, Alaska,
California, Oregon, Washington, and other
coastal states properly condition OCS oil
and gas exploration and development plans
to ensure that the OCS activities do not ad-
versely impact nationally important coastal
resources; and

“Whereas, the United States Department
of the Interior (DOI) opposes the state ef-
forts which condition OCS exploration and
development; and

“Whereas, coastal states which are prop-
erly imposing restrictions on OCS oil gas ex-
ploration and development plans under
their federally-approved state coastal man-
agement programs may be subject to having
federal approval of their state coastal man-
?gement programs withdrawn; now, there-

ore,

“Be it resolved by the House of Represent-
atives of the Fourteenth Legislature of the
State of Hawaii, Regular Session of 1988,
That the Congress of the United States is
urged to amend the federal CZMA to fur-
ther specify the federal consistency provi-
sion through the passage of H.R. 1876; and
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“Be it further resolved, That the United
States Secretary of Commerce is urged not
to initiate any action against any State for
any reason not specifically provided for in
the National Coastal Zone Management
Act; and

“Be it further resolved, That the Congress
of the United States is urged to investigate
the United States Commerce Department's
procedures for evaluating state coastal man-
agement programs to ensure that the eval-
uations are not misused to deprive states of
their proper authority under the federal
CZMA; and

“Be if further resolved, That certified
copies of this Resolution be transmitted to
the President of the United States Senate,
the Speaker of the United States House of
Representatives, and Hawaii's congressional
delegation.”

POM-542. A resolution adopted by the
House of Representatives of the State of
Hawali; to the Committee on Commerce,
Science, and Transportation:

“Houst RESOLUTION T8

“Whereas, Hawaii is world renowned for
its residential areas of solitude and serenity
which contribute to the State's desirability
as a place to live; and

“Whereas, a relatively new industry that
has experienced rapid growth in the State
of Hawaii and elsewhere is sightseeing by
helicopter; and

“Whereas, the noise generated by these
sightseeing flights destroys opportunities
for solitude and serenity in residential
areas; and

“Whereas, numerous and longstanding
complaints testify to the invasion of privacy
due to high noise levels;

“Whereas, these low altitudes flights also
pose a risk to the safety of both sightseers
and persons on the ground as evidenced by
ten crashes and two deaths reported in 1985;
and

“Whereas, helicopters are exempt from
the requirements of the Federal Aviation
Act of 1958 which requires fixed-wing air-
craft to maintain certain minimum alti-
tudes; and

“Whereas, the Noise Control Act of 1972
gives primary responsibility for control of
aircraft noise to the Federal Aviation Ad-
ministration; and

“Whereas, the Federal Aviation Adminis-
tration does not have any specific regula-
tions for helicopter operations, with the ex-
ception of rules and regulations governing
approach and landing at major air facilities;
and

“Whereas, the Federal Aviation Adminis-
tration’s “Fly Neighborly” program, imple-
mented by the Helicopter Association Inter-
national in 1981, has proven ineffective in
dealing with the aforementioned problems
and required an inordinate amount of citi-
zen policing; and

“Whereas, the Federal Aviation Adminis-
tration has shown continued reluctance to
set up an enforce rules and regulations con-
cerning minimum altitudes, flight paths,
and time schedules for helicopter use; now,
therefore

Be it resolved by the House of Representa-
tives of the Fourteenth Legislature of the
State of Hawaii, Regular Session of 1988,
That the U.S. Congress is requested to enact
Federal Legislation that will require the
FAA to:

*(a) Develop specific noise and safety re-
lated flight regulations for helicopters over
residential areas; and
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“(b) Develop a land use compatible alti-
tude and flight path system for helicopter
operations which specifically recognizes the
rights of citizens to enjoy residential and
wilderness experience privacy without
undue intrusion from the air; and

Be it further resolved, That -certified
copies of this Resolution be transmitted to
the President of the United States of Amer-
ica, the Speaker of the U.S. House of Repre-
sentatives, the President of the U.S. Senate,
the Chairman of the U,S. House of Repre-
sentatives Subcommittee on Aviation, the
Chairman of the U.S. Senate Subcommittee
on Aviation, Hawaii's U.S. Congressional
Delegation, the United States Department
of Transportation, the Federal Aviation Ad-
ministration, the Director of the State De-
partment of Transportation, the Chairman
of the State Board of Land and Natural Re-
sources, and Janice Lipsen, the Hawaii State
Lobbyist in Washington, D.C."”

POM-543. A joint resolution adopted by
the legislature of the Commonwealth of Vir-
ginia; to the Committee on Environment
and Public Works:

“Whereas, the Safe Drinking Water Act
Amendments of 1986 as passed by the Con-
gress of the United States mandate a signifi-
cant increase in resource commitments by
the owners and operators of public water
supply systems and by state regulatory
agencies, such as the Virginia Department
of Health; and

“Whereas, the effect of these mandates
will be most severely felt by the small water
system owners and operators and ultimately
by their customers as a result of increased
rates; and

“Whereas, ninety-five percent of the
public water systems in Virginia are small
systems which serve less than 3,300 persons;
and

“Whereas, the Virginia Department of
Health must promulgate regulations at least
as stringent as those promulgated by the
United States Environmental Protection
Aggncy (EPA) to retain regulatory primacy,
an

“Whereas, proposed and final rules al-
ready issued by the EPA in compliance with
the 1986 Amendments appear to be burden-
some and of marginal public health benefit,
especially to small water systems; and

“Whereas, a study performed by the Vir-
ginia Department of Health, estimates a 200
percent increase in the amount of state re-
sources to fully implement the regulations
which will be instituted under these Amend-
ments; now, therefore, be it

Resolved by the House of Delegates, the
Senate concurring, That the United States
Congress is memorialized to ensure that reg-
ulations proposed and promulgated by the
EPA be cost effective and necessary for the
protection of public health and that due
consideration be given to the economic im-
pacts any federal regulations may have on
small water systems which make up the ma-
jority of the regulated entities nationwide;
and be it

Resolved further, That the Clerk of the
House transmit copies of this resolution to
the members of the Virginia delegation to
Congress, to the Speaker of the United
States House of Representatives and the
President of the United States Senate in
order that they may be apprised of the
sense of the General Assembly.”

POM-544. A joint resolution adopted by
the legislature of the Commonwealth of Vir-
ginia; to the Committee on Environment
and Public Works:

June 21, 1988

“Whereas, in 1946, the Governor of Vir-
ginia conveyed certain submerged lands con-
taining 2,500 acres, more or less, known as
Craney Island, lying and being in Hampton
Roads, to the United States of America to
be used as a disposal site for material dredge
from Hampton Roads Harbor; and

“Whereas, the United States Army Corps
of Engineers has announced proposals for
the expansion of the Craney Island landfill
area and continued use thereof beyond the
originally projected termination date; and

“Whereas, Craney Island is within the
boundaries of the City of Portsmouth and
its ultimate development is vital to the eco-
nomic vitality of the City of Portsmouth
and the Commonwealth of Virginia; and

“Whereas, Craney Island represents a site
of substantial size which the City of Ports-
mouth can offer for expansion of its tax
base to the relief of its private homeowners
and residents; and

“Whereas, in excess of sixty percent of
the land of the City of Portsmouth is non-
taxable either as real estate or personal
property primarily by reason of ownership
thereof by federal or state governmental
agencies; and

Whereas, the Virginia Port Authority has
expressed an interest in acquiring a certain
portion of the Craney Island property for
port development and expansion; and

Whereas, an assessment of the environ-
mental impact on the seed oyster beds,
other shellfish and crabs, which might be
affected by alternatives to the Craney
Island landfill should be considered prior to
any expansion; and

‘““Whereas, the Council of the City of
Portsmouth has steadfastly expressed this
intention to assure that Craney Island is de-
veloped in a manner which will guarantee
maximum benefits for the city and the
Commonwealth; and

“Whereas, the Council of the City of
Portsmouth is further committed to assure
that Craney Island is developed in a manner
compatible with the continued residential
expansion occurring on the property in
close proximity thereto; now, therefore, be
it

“Resolved by the House of Delegales, the
Senate concurring, That the United States
Army Corps of Engineers, the Virginia
Marine Resources Commission, the Virginia
Institute of Marine Science and other ap-
propriate federal and state agencies consid-
er and make recommendations with respect
to (i) all alternatives to the expansion of
Craney Island landfill for disposal of mate-
rial dredged from Hampton Roads and (ii)
plans which would make Craney Island
available for development at the earliest
possible date; and, be it

Resolved further, That the Clerk of the
House of Delegates transmit copies of this
resolution to the Speaker, of the United
States House of Representatives, the Presi-
dent of the United States Senate, the
United States Army Corps of Engineers, and
to all members of the Virginia Delegation to
the United States Congress in order that
they may be apprised of the sense of the
Virginia General Assembly."”

POM-545. A resolution adopted by the
Ocean County Board of Chosen Free-
holders, Ocean County, NJ, requesting ef-
fective legislation that would prohibit
dumping sludge and contaminants in the At-
lantic Ocean; to the Committee on Environ-
ment and Public Works.

POM-546. A resolution adopted by the
Council of the Country of Hawaii with re-
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spect to the nine regional research centers
across the nation; to the Committee on En-
vironment and Public Works.

POM-547. A joint resolution adopted by
the legislature of the State of Colorado; to
the Committee on Environment and Public
‘Works.

‘“House JoinT REsoLuTION No. 1022

“Whereas, This year the United States
Senate and the House of Representatives
will either consider revisions to the Federal
“Clean Air Act”, or extend the delay in
sanctions against states and communities
which are unable to comply with deadlines
to meet ambient air quality standards; and

“Whereas, Certain provisions under con-
sideration are of vital importance to the
effort to reduce air pollution in Colorado
and help address our particular air quality
problems; and

“Whereas, Amendments to the federal
“Clean Air Act” will be considering” (1)
Ozone/carbon monoxide attainment; (2)
acid rain; (3) mobile sources/fuels/munici-
pal waste controls; (4) national ambient air
quality standards; and (5) hazardous air pol-
lutants; now, therefore,

“Be It Resolved by the House of Represent-
atives of the Fifty-sixth General Assembly of
the State of Colorado, the Senate concurring
herein;

“(1) That the General Assembly is com-
mitted to Colorado meeting the air quality
standards set by the federal “Clean Air Act”
because of the importance of cleaner air for
the health of our citizens as well as the
future of our economy and that the General
Assembly hereby urges the Congress to ad-
ditionally study revisions to the federal
“Clean Air Act" which would consider: (1)
All motor vehicle fuels, such as oxygenated
fuels, including but not limited to vapor
pressure; (2) incentives to remove from the
roads and highways the older, high pollut-
ing vehicles which contribute disproportion-
ately to air pollution; (3) greater jurisdic-
tional authority to state and local govern-
ment to regulate controllable features such
as daylight saving time; and (4) potential
disruption in motor fuel distribution by the
mandating of specific fuels; and (5) contin-
ued motor vehicle improvements which fur-
ther reduce carbon monoxide emissions and
which are technologically and economically
feasible.

“(2) That the General Assembly hereby
urges the Congress to adopt revisions to the
federal “Clean Air Act” which are necessary
to protect the health of the residents of the
State of Colorado and the United States
population in general and which take into
account and which would provide benefits
commensurate with the following consider-
ations: (1) Effective control technology; (2)
technological feasibility; (3) societal impact,
including but not limited to societal cost
and cost/benefit ratios; (4) the effect of
tighter standards upon motor vehicle prod-
uct availability and product performance;
and (5) the effect upon fuel economy stand-
ards and the dependence of the United
States on foreign oil sources.

“Be It Further Resolved, That copies of
this Resolution be transmitted to: The
Speaker of the United States House of Rep-
resentatives; the President of the United
States Senate; the Honorable Robert Byrd,
Majority Leader of the United States
Senate; the Honorable Robert Dole, Minori-
ty Leader of the United States Senate; the
Honorable John Dingell, Chairman of the
House Committee on Energy and Com-
merce; the Honorable Norman Lent, Rank-
ing Minority Member of the House Commit-
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tee on Energy and Commerce; the Honora-
ble Quentin Burdick, Chairman of the
Senate Committee on Environment and
Public Works,; the Honorable Henry
Waxman, Chairman of the House Subcom-
mittee on Health and Environment; the
Honorable Edward Madigan, Ranking Mi-
nority Member, House Subcommittee on
Health and Environment; the Honorable
George Mitchell, Chairman of the Senate
Subcommittee on Environmental Protee-
tion; and to each member of Colorado’s del-
egation in the United States Congress.”

POM-548. A concurrent resolution adopt-
ed by the legislature of the State of Florida;
to the Committee on Finance:

“House CONCURRENT REsoLUTION No. 280

“Whereas, the economic uncertainty of
the 1980's has resulted in a loss of American
jobs, a strain on the American family and a
restructuring of many of America's industri-
al corporations, and

“Whereas, one of the leading factors in
the creation of economic problems in the
United States has been the encroachment of
foreign goods and products into the Ameri-
can marketplace, coupled with trade bar-
riers abroad which discourage American ex-
ports, and

“Whereas, at the present time foreign
manufacturers produce 60 percent of the
televisions and radios, 45 percent of the bi-
cycles, 26 percent of the steel, 71 percent of
the shoes, 48 percent of the microwave
ovens, T9 percent of the stuffed toys, 21 per-
cent of the telephone equipment and 44 per-
cent of the luggage sold in the United
States, and

“Whereas, each manufactured product
sold in the United States and produced
abroad contributes both to our trade deficit
mg to the domestic loss of American jobs,
an

“Whereas, the citizens of Florida and of
the United States could have a positive
effect upon this corrosive problem by refus-
ing the purchase imported products, and

“Whereas, it is fitting and appropriate
that the Legislature of the State of Florida
support American manufacturers in their
efforts to overcome foreign imported prod-
ucts and preserve American jobs; Now,
therefore, be it

“Resolved by the House of Representatives
of the State of Florida, the Senate Concur-
ring, That the Legislature of the State of
Florida hereby declares the week of July
4th, 1988, as “Buy American Week” and
urges all citizens of the State of Florida to
participate by refraining from purchasing
any imported goods during that week and
instead urges them to purchase goods manu-
factured in the United States.

“Be it further resolved, That copies of this
resolution be dispatched to the President of
the United States, to the President of the
United States Senate, to the Speaker of the
United States House of Representatives,
and to each member of the Florida delega-
tion to the United States Congress."”

POM-549. A joint resolution adopted by
the legislature of the Senate of Florida; to
the Committee on the Judiciary:

“SENATE MEMORIAL No. 302

“Whereas, the people of the State of Flor-
ida have adopted, as a provision of their
state constitution, the requirement that the
state government operate on the basis of a
balanced budget, and that requirement has
proved of great benefit to the state, and

“Whereas, in 1976, responding to national
concern over a public debt which was then
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in excess of $300 billion and the existence of
a $43 billion federal deficit, the Florida Leg-
islature made application to the Congress of
the United States to call a constitutional
convention to propose an amendment to the
Constitution of the United States requiring
a balanced federal budget, and

“Whereas, the national debt in 1986 ex-
ceeded $1 trillion, and the estimated 1987
deté‘lcit is now approximately $173.2 billion,
an

“Whereas, what was national concern in
19'36 has, in 1988, become a national crisis,
an

“Whereas, this condition of our national
fiscal policy threatens the security of our
nation, and

“Whereas, the threat to the security of
our nation has become so imminent that we
can no longer afford the time and expense
of a constitutional convention to propose
and debate a solution to the crisis that is
self-evident, and

“Whereas, Article V of the Constitution of
the United States provides for the proposal
of amendments to the Constitution of the
United States by two-thirds concurrence of
tht:l members of both Houses of Congress,
an

“Whereas, We should each and every one
demand of our U.S. Senators and Congress-
men that such an amendment be introduced
in both houses of the Congress and that the
elected Florida delegation lead the fight to
bring about the proposal of this critically
important constitutional amendment; Now,
therefore, be it

“Resolved by the Legislature of the State of
Floride, That the Congress of the United
States is urged to adopt, without delay, a
joint resolution providing for an amend-
ment to the Constitution of the United
States that requires the federal budget to be
in balance except under specified emergency
conditions.

“Be il further resolved, That the Congress
of the United States is urged to take appro-
priate and immediate action to continue to
bring the federal budget into balance and to
cause the reduction of the outstanding na-
tional debt in the foreseeable future.

"“Be it further resolved, That this memori-
al supersedes all previous memorials apply-
ing to the Congress of the United States to
call a convention to propose an amendment
to the Constitution of the United States to
require a balanced federal budget, including
Senate Memorial No. 234 and House Memo-
rial No. 2801, both passed in 1976, and that
such previous memorials are hereby revoked
and withdrawn.

“Be it further resolved, That a copy of this
memorial be dispatched to the presiding of-
ficers of the Senate and the House of Rep-
resentatives of Congress and the members
of the Congressional delegation from the
State of Florida."

POM-550. A petition from a citizen of
Santa Monica, California favoring the
return of the FBI to its domestic intelli-
gence responsibilities; to the Committee on
the Judiciary.

POM-551. A concurrent resolution adopt-
ed by the legislature of the State of Oklaho-
ma, to the Committee on the Judiciary.

“ENROLLED House CONCURRENT RESOLUTION
No. 1103

“Whereas, the Sixteenth Amendment to

the Constitution of the United States, as

evidenced by the history of its adoption, was

not intended by its framers, proponents, or

the ratifying states to permit taxation by
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the federal government of interest income
on the obligations of the states or their po-
litical subdivisions; and

“Whereas, the Congress of the United
States has of late enacted and proposed leg-
islation which operates to tax or restrict
such obligations and the income thereon
and proceeds thereof, has enacted and pro-
posed retroactive tax legislation, and has en-
acted or proposed legislation which limits
the deductibility for federal income tax pur-
poses of taxes paid under state laws and in-
terest on amounts borrowed by financial in-
stitutions to purchase or carry such obliga-
tions, all to the manifest detriment of the
states and their economies; Now, therefore,
be it

Resolved by the House of Representatives
of the 2d session of the 41st Oklahoma Legis-
lature, the Senate concurring therein:

“SectioN 1.—The Oklahoma Legislature
respectfully memorializes the Congress of
the United States to propose a Constitution-
al Amendment to clarify the Sixteenth
amendment to the Constitution of the
United States, providing that:

“Interest income derived from debt instru-
ments of the several states and their politi-
cal subdivisions shall not be subject to tax
by the United States when issued for water,
sewer, electric, streets, highways, public im-
provements, health care, waste disposal,
schools, or other educational purposes, or
for such other purposes as the legislatures
of a majority of the states may find from
time to time to be public purposes.

“Sgcrion 2.—Copies of this resolution
shall be dispatched to the Clerk of the
United States House of Representatives and
the Secretary of the United States Senate.”

POM-552. A joint resolution adopted by
the legislature of the Commonwealth of Vir-
ginia; to the Committee on Labor and
Human Resources:

Houske JoIiNT REsoLUTION No. 182

“Whereas, the General Assembly of Vir-
ginia believes that our youth represent the
future of our society, and ensuring that
they are reasonably protected from that
which is detrimental to their health, wel-
fare and safety reflects the common values,
hopes and aspirations inherent in our na-
tional heritage; and

“Whereas, increasing numbers of movies,
films and videotapes are being produced
which depict extreme and graphic acts of vi-
olence, torture and death; and

“Whereas, new “horror” films and video-
tapes, commonly known as “slasher films,”
depict graphic acts of actual mutilation of
the human body for the sole purpose of in-
citing debased and perverted emotions in
the viewer; and

“Whereas, films and videotapes, common-
ly known as “snuff films,” couple various
sexual acts with violence and actual murder;
and

“Whereas, these “slasher” and “snuff”
films are legal and readily available to chil-
dren of all ages; and

“Whereas, exposure of young, impression-
able minds to such depravity breeds a cal-
lousness toward acts of violence and insensi-
tivity toward humanity; and

“Whereas, precedent has been established
through current federal regulations and
case law concerning pornography and child
welfare issues which extend special protec-
tions to our children; and

“Whereas, the enactment of appropriate
laws and regulations or the enforcement of
existing laws and regulations will provide
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further protection to our children from
such extreme violence; Now, therefore, be it

“Resolved by the House of Delegates, the
Senate concurring, That the Congress of
the United States is hereby memorialized to
enact appropriate laws and regulations or to
ensure the enforcement of such existing
laws and regulations to better protect our
youth from films depicting extreme vio-
lence; and, be it

“Resolved further, That the Clerk of the
House of Delegates transmit copies of this
resolution to the Speaker of the United
States House of Representatives, the Presi-
dent of the Senate of the United States and
the members of the Virginia delegation to
the United States Congress, that they may
be apprised of the sense of the General As-
sembly of Virginia in this matter.”

POM-553. A joint resolution adopted by
the legislature of the Commonwealth of Vir-
ginia; to the Committee on Labor and
Human Resources:

""HoUSE JOINT RESOLUTION No. 102

“Whereas, an estimated one million teen-
age girls become pregnant in the United
States each year, and in the Commonwealth
of Virginia in 1987, nearly 20,000 teenage
girls became pregnant, and

“Whereas, the tragic outcomes of teenage
pregnancy result in wasted lives, unfulfilled
hopes and costly remedial social and public
assistance programs, and cost approximate-
ly $16.5 billion in 1985 in federal and state
funds to support these young, fragile fami-
lies; and

“Whereas, the Virginia General Assembly
studied the problem of teenage pregnancy
over the past two years and addressed the
myriad of factors associated with the high
rate of teenage pregnancy and multiple
ways of preventing this problem; and

“Whereas, the U.S. Bureau of the Census
has determined that “the average teenager
watches nearly thirty hours of televison
each week, listens to the radio for over
twenty hours each week, and by the time
they graduate from high school, teenagers
have spent more time watching television
than being in school”; and

“Whereas, the Census Bureau has also
found that “the media rank either just
ahead or just behind peers and parents as
the greatest forces influencing the values
and behavior of teenagers and television
programming is replete with sexual com-
ment, innuendo, and behavior”; and

“Whereas, studies have revealed that (i)
during one year of average viewing, Ameri-
cans are exposed to approximately 9,230
scenes of suggested sexual intercourse,
sexual comment or innuendo, (ii) television
portrays six times more extramarital sex
than sex between spouses, (iii) ninety-four
percent of the sexual encounters on soap
operas are between people not married to
each other, and (iv) on any given day televi-
sion viewers are exposed to between seventy
and ninety commercials which use sex, in-
nuendo and direct suggestion, to sell cars,
travel, soft drinks, wine, toothpaste, clothes,
ete.; and

“Whereas, the more than twenty hours of
listening to the radio are filled to a large
degree with sexually explicit lyries of cur-
rent pop-chart songs; and

“Whereas, during the course of the study,
the General Assembly determined that the
constant exposure of youth to sexually ex-
plicit and suggestive broadcasting may nega-
tively influence their decisions regarding
their sexual conduct; and
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“Whereas, there is much that the media
can do to change their image and to expose
young viewers to the need to be responsible
for their sexual conduct, the advantages of
abstaining from nonmarital sexual inter-
course, and the repercussions of adolescent
sexual activity on the individual and on soci-
ety; and

“Whereas, representatives of the broad-
cast media have indicated their willingness
to cooperate in addressing the problem of
teenage pregnancy by responding to com-
munity concerns for alternative viewing and
for policing the airing of sexually explicit
content to youth; and

“Whereas, media representatives have
noted that although some affiliates now
provide public service announcements con-
cerning AIDS, advertisements for condoms,
and air specials on the problems of teenage
pregnancy and adolescent parenthood, the
media maintain that they are enjoined from
controlling the airing of sexually explicit
content; and

“Whereas, representatives of the broad-
cast media have advised the General Assem-
bly that, pursuant to a U.S. Department of
Justice ruling, the industry's Code of Con-
duct violated anti-trust laws, and broadcast-
ers are prohibited from collaboration on
matters of concern to them; and

“Whereas, the General Assembly was fur-
ther advised that this ruling unwittingly
provided opportunities for increased sexual-
ly explicit and suggestive broadcasting; and

“Whereas, the General Assembly believes
that the ability of broadcasters to establish
a code of conduct for the broadcasting of
sexually explicit and suggestive programs
and advertising for the broadcasting of sex-
ually explicit and suggestive programs and
advertising would help to diminish the ac-
cessibility and negative effects of such
broadcasting on youth; Now, therefore, be it

“Resolved by the House of Delegates, the
Senate concurring, That the Congress of
the United States is hereby memorialized to
allow the broadcast media to establish a
code of conduct for sexually explicit con-
tent; and, be it

“Resolved further, That the Clerk of the
House of Delegates transmit copies of this
resolution to the Speaker of the United
States House of Representatives, the Presi-
dent of the Senate of the United States, and
the members of the Virginia delegation to
the United States Congress, that they may
be apprised of the sense of the General As-
sembly of Virginia in this matter.”

POM-554. A joint resolution adopted by
the legislature of the Commonwealth of Vir-
fmi::: to the Committee on Veterans' Af-
al <

“House JoINT REsoLuTION No, 173

“Whereas, the Vietnam War was unpopu-
lar and controversial and many of those
who served were among the very young and
poor; and

“Whereas, these individuals frequently
feel that they were “raised in the United
States, but grew up in Vietnam’’; and

“Whereas, the trauma of their experience
in Vietnam still elicits emotional responses
from most Vietnam veterans; and

“Whereas, between 9 and 17.7 million gal-
lons of herbicide including Agent Orange,
Herbicide White and Herbicide Blue were
sprayed from airplanes in Vietnam to defoli-
ate the trees and expose the enemy as well
as destroy its food crops; and
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“Whereas, Agent Orange contains a mix-
ture of two herbicides, one of which contain
the dioxin, TCDD; and

“Whereas, TCDD has been called "“one of
the most toxic man-made compounds
known"; and

“Whereas, laboratory experiments have
demonstrated a wide variety of reactions to
dioxin in different animals and there is no
consistency in the results of these studies;
however, relatively small doses of dioxin
cause death, cancer and birth defects in
some species of animals; and

“Whereas, studies of individuals exposed
to dioxin in industrial accidents and
through environmental contamination do
not provide conclusive scientific evidence to
substantiate that dioxin creates chronic
health problems; and

“Whereas, it must be understood, howev-
er, that such longitudinal studies may not
be highly accurate because the latency
period was not long enough to show chronic
health effects and the data was incomplete;
and

“Whereas, the federal government has
funded approximately eighty completed
studies and at this time, approximately sev-
enty studies are still in progress; and

“Whereas, one of the problems encoun-
tered by the federal government in these
studies is that there is no comprehensive list
of those that served because many of the
records were stored in Saigon and were de-
stroyed in the precipitous departure; and

‘“Whereas, several researchers and the Na-
tional Cancer Institute have reported that
exposure to herbicides increases the possi-
bility of contracting a rare form of non-
Hodgkin's lymphoma,; and

“Whereas, soft tissue sarcoma, porphyria
cutanea tarda, digestive disorders and lung
cancer have been reported to occur at in-
creased rates among those exposed to herbi-
cides; and

Whereas, common sense would lead to the
conclusion that exposure to an extremely
toxic substance must have some profound
effects on some of the exposed animals and
humans; and

“Whereas, although they served their
country when needed, Vietnam veterans
were made to feel unwanted on returning
home and have never been accorded the re-
spect and gratitude that they deserve, and

“Whereas, many Vietnam veterans are
suffering from terminal illnesses or long-
term chronie illnesses which, in all probabil-
ity, resulted from their exposure to Agent
Orange; and

“Whereas, many Vietnam veterans are
pleading for help; they are eloquent, angry
and frustrated by a situation they view as
unconscionable; and

“Whereas, the Joint Subcommittee Study-
ing the Effects of Agent Orange on Citizens
of the Commonwealth agrees that the evi-
dence for Agent Orange causing an increase
in chronic health problems among those
who were exposed in Vietnam has gained
enough significance to justify federal ac-
tions to compensate those who suffer from
certain conditions and that a mechanism
should be established to provide an objec-
tive, medically valid review of each case for
the purpose of eligibility for compensation;
Now, therefore, be it

“Resolved by the House of Delegates, the
Senate concurring, That the Congress of
the United States is hereby memorialized to
grant presumptive compensation to Viet-
nam veterans with conditions which have
been proven more prevalent among this
group such as chloracne, porphyria cutanea
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tarda, non-Hodgkin’s lymphoma and lung
cancer and to allow such compensation for
additional conditions as the evidence accu-
mulates. In addition, the Congress of the
United States is requested to amend the
Social Security Act to provide an exemption
for funds awarded pursuant to the class
action suit for the purposes of determining
eligibility for federally established public as-
sistance programs; and, be it

“Resolved further, That the Clerk of the
House of Delegates transmit copies of this
resolution to the Speaker of the United
States House of Representatives, the Presi-
dent of the Senate of the United States, and
the members of the Virginia Delegation to
the United States Congress that they may
be apprised of the sense of the General As-
sembly of Virginia in this matter.”

POM-555. A resolution adopted by the
Senate of the State of Michigan; to the
Committee on Veterans' Affairs:

“SENATE RESOLUTION No. 465

“A resolution to memorialize the Presi-
dent and the United States Congress to
make an administrative change of policy to
authorize and require the Veterans Admin-
istration to provide care to veterans, with
service-related problems, incarcerated in
state prison systems.

“Whereas, There are currently thousands
of veterans with service-related problems in-
carcerated in state prison systems through-
out our nation. The Veterans Administra-
tion, however, by regulation, does not pro-
vide medical care to penal institutions; and

“Whereas, Many state correctional insti-
tutions do not have personnel with the ade-
quate training required to deal with such
specialized service-related problems as
Agent Orange exposure or Post-Traumatic
Stress Disorder. The Veterans Administra-
tion’s policy prohibiting outpatient services
to those who have fought and suffered to
protect our nation's freedom ignores its
mandated responsibilities and discriminates
against a specific group of individuals who,
although incarcerated, retain the rights to
veterans’ benefits; and

“Whereas, Michigan’s Senate Criminal
Justice, Urban Affairs, and Economic Devel-
opment Committee has initiated a dialogue
with the Veterans Administration concern-
ing the problems of incarcerated veterans in
Michigan and throughout our nation. The
Veterans Administration, however, has re-
sponded that it is against providing care at
penal institutions, thereby shirking its re-
sponsibilities to a great number of our coun-
try’'s veterans; Now, therefore, be it

“Resolved by the Senate, That the mem-
bers of this legislative body hereby memori-
alize the President and the United States
Congress to require the Veterans Adminis-
tration to provide on site care to state-incar-
cerated veterans with service-related prob-
lems; and be it further

“Resolved, That a copy of this document
be presented to the President of the United
States, the President of the United States
Senate, the Speaker of the House of Repre-
sentatives, and the Michigan congressional
delegation.”

REPORTS OF COMMITTEES

The following reports of committees
were submitted:

By Mr. HOLLINGS, from the Committee
on Commerce, Science, and Transportation,
with amendments:
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5. 2247: A bill to modify restrictions on
the use of certain property conveyed to the
Peninsula Airport Commission (Rept. No.
100-390).

By Mr. HOLLINGS, from the Committee
on Commerce, Science, and Transportation,
with an amendment in the nature of a sub-
stitute:

S. 314: A bill to require certain telephones
to be hearing aid compatible (Rept. No. 100-
391).

By Mr. GLENN, from the Committee on
Governmental Affairs, with amendments:

S. 2344: A bill to provide for the reauthor-
ization of appropriations for the Office of
Government Ethics, and for other purposes
(Rept. No. 100-392).

By Mr. PELL, from the Committee on
Foreign Relations, without amendment:

H.R. 4162: A bill to make the Internation-
al Organizations Immunities Act applicable
to the Organization of Eastern Caribbean
States.

By Mr. PELL, from the Committee on
Foreign Relations, without amendment and
with a preamble:

S. Res. 270: A resolution paying special
tribute to Portuguese diplomat Dr. de Sousa
Mendes for his extraordinary acts of mercy
and justice during World War I1.

By Mr, PELL, from the Committee on
Foreign Relations, with amendments and an
amended preamble:

S. Res. 408: A resolution to condemn the
use of chemical weapons by Iraq and urge
the President to continue applying diplo-
matic pressure to prevent their further use,
and urge the Administration to step up ef-
forts to achieve an international ban on
chemical weapons.

By Mr. PELL, from the Committee on
Foreign Relations, without amendment and
with a preamble:

S. Res. 442: A resolution expressing the
sense of the Senate that the President
should convene an International Conference
on Combatting Illegal Drug Production,
Trafficking, and Use in the Western Hemi-
sphere.

By Mr. PELL, from the Committee on
Foreign Relations, without amendment:

S. 2365: A bill authorizing the release of
fI!’(: USIA films with respect to the Marshall

an.

By Mr. PELL, from the Committee on
Foreign Relations, without amendment and
with a preamble:

S.J. Res. 317: A joint resolution commemo-
rating the bicentennial of the French Revo-
lution and the Declaration of the Rights of
Man and of the Citizen.

S. Con. Res. 120: A concurrent resolution
urging the Government of Iran to respect
the human rights of members of the Baha'i
faith, and for other purposes.

EXECUTIVE REPORTS OF
COMMITTEES

The following executive reports of
committees were submitted:

By Mr. PELL, from the Committee on
Foreign Relations:

Sheldon J. Krys, of Maryland, to be an As-
sistant Secretary of State.

Paul D. Taylor, of New York, a Career
Member of the Senior Foreign Service,
Class of Minister-Counselor, to be Ambassa-
dor Extraordinary and Plenipotentiary of
the United States of America to the Domini-
can Republie.
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Contributions are to be reported for the
period beginning on the first day of the
fourth calendar year preceding the calendar
year of the nomination and ending on the
date of the nomination.

Nominee: Paul D, Taylor.

Post: Ambassador to the Dominican Re-
public.

Contributions, amount, date, donee.

1. Self, none.

2. Spouse, none.

3. Children and spouses names: Jonathan
B. Taylor, none; Katherine R., Taylor, none.

4. ts names; Matthew M. Taylor,
$5.00, o/a 1983, Gary Hart Campaign;
Charles E. Taylor (deceased).

5. Grandparents names: deceased.

6. Brothers and spouses names: Gary C.
Taylor (deceased), none; Rita R. (Mrs, Gary
C.) Taylor, none.

7. Sisters and spouses names: Sandra T.
Sharpe, none.

Richard Newton Holwill, of the District of
Columbia, to be Ambassador Extraordinary
and Plenipotentiary of the United States of
America to the Republic of Ecuador.

Contributions are to be reported for the
period beginning on the first day of the
fourth calendar year preceding the calendar
years of the nomination and ending on the
date of the nomination.

Nominee: Richard N. Holwill.

Post: Ambassador to the Republic of Ec-
uador.

Contributions, amount, date, donee.

1. Self: Richard, none.

2. Spouse: Margaret, none.

3. Children and spouses names: Kathryn,
none; Claudia, none.

4, Parents names: Deceased, none.

5 Grandparents names: Deceased, none.

6. Brothers and spouses names: none.

7. Sisters and spouses names: Fahy Holwill
Bailey, none; Clifford Bailey, none.

Walter Leon Cutler, of Maryland, a
Career Member of the Senior Foreign Serv-
ice, Class of Career Minister, to be Ambassa-
dor Extraordinary and Plenipotentiary of
the United States of America to the King-
dom of Saudi Arabia.

Contributions are to be reported for the
period beginning on the first day of the
fourth calendar year preceding the calendar
year of the nomination and ending on the
date of the nomination.

Nominee: Walter L. Cutler.

Post: Ambassador to Saudi Arabia.

Contributions, amount, date, donee.

1. Self: none.

2. Spouse: none.

3. Children names: Allen Cutler, Thomas
Cutler, Frederika Brookfield, none.

4. Parents names: Esther D. Bradley,
Charles and Mariama Haydock, none.

5 Grandparents names: none.

6. Brothers and spouses names: none.

7. Sisters and spouses names: Sally D.
Cutler, Marianna Ohe, none.

Robert South Barrett IV, of Virginia, a
Career Member of the Senior Foreign Serv-
ice, Class of Minister-Counselor, to be Am-
bassador Extraordinary and Plenipotentiary
of the United States of America to the Re-
public of Djibouti.

Contributions are to be reported for the
period beginning on the first day of the
fourth calendar year preceding the calendar
year of the nomination and ending on the
date of the nomination.

Nominee: Robert S, Barrett.

Post: Djibouti.

CONGRESSIONAL RECORD—SENATE

Contributions, amount, date, donee.

1. Self: None.

2. Spouse: $250, Nov. 22, 1987, Cong.
Arthur Raven (R-S.C.).

3. Children and spouses names: Step-
daughter Jane Perry (wife of David
Burden), none; Stepdaughter Elizabeth
Bean (wife of Gordon Gourlay), none,

4, Parents names: Tupper and Marie Bar-
rett (deceased), none.

5. Grandparents names: Robert and Viola
Barrett (deceased), none.

6. Brothers and spouses names: Tupper
Barrett, Jr., none.

7. Sisters and spouses names: Joan Barrett
Beauvais (deceased), none.

Daniel Anthony O'Donohue, of Virginia, a
Career Member of the Senior Foreign Serv-
ice, Class of Minister-Counselor, to be Am-
bassador Extraordinary and Plenipotentiary
of the United States of America to the
Kingdom of Thailand.

Contributions are to be reported for the
period beginning on the first day of the
fourth calendar year preceding the calendar
year of the nomination and ending on the
date of the nomination.

Nominee: Daniel Anthony O'Donohue.

Post: Thailand.

Contributions, amount, date, donee.

1. Self: none,

2. Spouse: none,

3. Children and spouses names: 1st Lt. and
Mrs. Daniel J. O'Donohue, none. Miss Joan
O’Donohue, none. L/Cpl John O'Donohue,
none, Mr. Thomas P. O'Donohue, none. Mr.
Michael J. O'Donohue, none.

4. Parents names: Deceased.

5. Grandparents names: Deceased.

6. Brothers and spouses names: Mr. and
Mrs. Gerald O'Donohue, none.

7. Sisters and spouses names: Mr. and Mrs.
Kenneth Whitehead:

Amount
1984:
5/12—National Republican Senato-
rial Committee .....ccmiseiiiemeaisns $25
5/12—New York Conservative
Party 25
9/27—National Republican Senato-
rial Committee .....cciiinarmmmmiinss 25
1985:
8/21—National Republican Senato-
rial Commitlee ........cimsiimsmmmsnas 25
10/6—Reagan/Bush.......coemmmnnniae 60
1986:
1/18—New York Conservative
Party 50
7/26—Friends of Congressman
Frank Wolf 20
10/10—Friends of Congressman
Frank Wolf 20
1987:
2/11—Reagan/Deputy Assistant
Secretaries 20
3/1—Falls Church/Citizens for a
Better City ; 10
6/19—Senator Paul Trible...........ee. 25
10/6—Reagan/Deputy  Assistant
Secretaries 20

Mr. and Mrs. Thomas Buchanan: none

Mary A. Ryan of Texas, a Career Member
of the Senior Foreign Service, Class of Min-
ister-Counselor, to be Ambassador Extraor-
dinary and Plenipotentiary of the United
States of America to the Kingdom of Swazi-
land.

Contributions are to be reported for the
period beginning on the first day of the
fourth calendar year preceding the calendar
year of the nomination and ending on the
date of the nomination.

June 21, 1988

Nominee: Mary A. Ryan.

Post: Swaziland.

Contributions, amount, date, donee,

1. Self: none.

2. Spouse: N/A.

3. Children and spouses names: N/A.

4, Parents Names: William M. Ryan, de-
ceased 1967, Cathryn V. Ryan, none,

5. Grandparents names: Joseph and Anna
Ryan, deceased 1946 and 1928; Peter and
Honora McCarthy, deceased 1927 and 1902.

6. Brothers and spouses names: N/A.

7. Sisters and spouses names: Margaret M.
Ryan, deceased 1986, none. Kathleen M.
Ryan Montgomery, none; George Montgom-
ery, none.

Jeffrey Davidow, of Virginia, a Career
Member of the Senior Foreign Service,
Class of Counselor, to be Ambassador Ex-
traordinary and Plenipotentiary of the
United States of America to the Republic of
Zambia.

Contributions are to be reported for the
period beginning on the first day of the
fourth calendar year preceding the calendar
year of the nomination and ending on the
date of the n